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NATURE OF THE CASE

K.S. and Teresa G. are the parcqts of Manka K., born October 13, 2008, and

Yohan K., bom May 1, 2011. F ollowing a complicated df;]ivery, Yohan exhibited unusual
behaviors during his first five Weéks of life, including episodes of staring and random bursts
of yelping. On June 6, 2011, Yohan had observable seizures and was brought to Children’s
Memorial Hospital (“CMII”), where he was found to have intracranial bleedmg,
hemorrhaging to Both retiﬁas, and an irregulaxity to his left femur. Based upon these
findings, the Tllnois D.eparlmcnt of Children and Family Services (“DCFS”) launched an
investigation, giving rise to the juvenile court proceedings in the court below. During the
‘adjudicat.ory hearing, doctors from the University of Chicago and Stanford University
testiﬁéd. l‘haL Yohan bad a pre-existing medical condition called “benign external
hydrocephalus” (“BEH”). prédi:sposingr h:lm to intracranmial bleeding, including retinal
hemorrhages. Additionally, these doctors testified that Yohan did not have a fracture to his
left femur; rather, the irregularity on the x-rays was consistent with a diagnosis of congenital
rickets—a diggnos:is that was corroborated l‘h;ough other radioldgigal findings and a vitamin
D deﬁcif;ncy. The CMﬂ doctors that testified as witnesses for the State of Hllinois opined
that due to the number of a]ieged injuries, the most likely cause of the intracranial bleeding,
retinal hemorrhages, and alleged femur fracture was external mflicted injury.

‘While finding that the parents were ;‘loving and responsible parents” m its August
1, 2012, adjudicatory raling, the lnal court found that Yohan had sustained a fracture to his
left femur and that he did not hav‘e rickets. The court did not dispute the diagnosis of
BEH, i)ut reasoned it was unlikely Yohan would have a medical conditioh causing
intracranial and retinal bleeds simultaneous to a fractare. This reasoning led the court to

conclude the State had met its burden of proving that Yohan had suffered non-acadental
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inflicted trauma (Ze. phys1cal abuse), and that both Yohan and his sister Marika had been
neglected due to an injurious environment, and abused due to substantial risk of mjury.
The court declined to identify an abuse perpetrator, stating that it was unable to do s0.

Following a dispositional hearing that concluded on October 30,7 2012, the tnal
court found that both Teresa G. and K.S. were fit, willing, and able to care for their
children. In its ruling, the court noted that Teresa G. and K.S. are attentive parents whq do
all of the things Iha‘t parents do to better the lives of their children.

The gﬁardian ad litem (“GAL”) for the minors filed an appeal from the part of the
August 2012 adjudicatory ruling that declined to name a perpetrator. The GAL also
appealéd from the October 2012 dispositional order restoring Yohan and Marika to the
custody of their parents and seeks to have the children placed in the cusl'ody of DCFS.
Teresa G. and K.S. filed a cross-appeal, challc—:ng'mg'the trial court’s adjudicatpry hnding
that their children bad been ibuséd and neglected. |

ISSUES PRESENTED FOR REVIEW

1. Was the trial court’s finding of abuse erroneous because the manifest weight of the
evidence established that Yoban had a pre-existing medical condition predisposing him
to intracramial bleeding, that Yohan had a history of medical éomp]ications from birth,
lhal Yohan sustained no fracture, and that the only doctors who testified to mflicted
trauma applied a standard of insufficient professional certainty, whereas the doctors -
who testified to medical explanations included nationally pre-eminent medical experts?

2. Did the trial court err in concluding that Yohan sustained non-accidentally inflicted
injuries where no mechanism of injury was identified and the court was unable to

identify any abusive acts by either of Yohan’s parents?



3. Was the trial court required to identify a perpetrator of abuse, contrary to 705 ILCS
405/2-21?

4. Did the trial court err in finding Teresa G. and K.S. fit, willing, and able and returning
the children to their custody where all of the witnesses, including DCFS, supported
returning the children to their parcnis?

" JURISDICTION

Parents adopt the GAL’s jurisdictional statement, GAL Br. 2, and in addition state
that on December 7, 2012, Parents filed a timely notice of cross-appeal. A.8-11.

STATEMENT OF FACTS

A. Familial Background

K.S.' and Teresa G., parents of Manka K., born October 13, 2008, and Yohan K.,
born May 1, 2011, have béen married since 2006.‘ R9.84, 94, 115.2 Both K.S. _and Teresa
G. grew up in India, each in loving, close-knit f@cs that emphasized values of honesty,
equality, integrity, and social jusdce. R9.15, 64, 66, 70, 222, 224. Upén receiving high
scores o.n his college entrance exams, K.S. attended a reputable engineering school 1
Bangalore, graduating in 2002 with a bachelofs degree in clectronics and communication.
JR9.72—73. After college, K.S. lived with his parents and his sister, Rashmi, while working as

an engineer, R9.75, donating his first full salary to a loeal orphanage, R9.77.
In 2004, K.S and Teresa G. met while they were both working as softwarc

engineers for a multinational information technology consulting company. R9.77, 79, 231~

! Because the father’s first name is the same as the children’s last narne, his first and last
initials will be used. Ill. S. Ct. R. 660(c), 341(1).

? Parents are ulilizing a system of record citation compatible with the system from the
GAL’s brief and with the Index to the Record on Appeal, GAL Br. A.1-13. The volumes
of the transcript records are cited herein as “Rit.#,” the volumes of common law are cited
herein as “Ci#.#,” and the volumes of exhibits are cited herein as “E#.#.”
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32. Teresa grew up in Mumbai and lived with her family until she Was 22 years old.
R9.292-93. While pursuing her degree in computer engineering at Mumba: University,
R9.230, Teresa became involved in a program providing services for street children in
Mumbai and also worked with her mother, Fatima G., R9.12, at a YWCA program serving
battered women and their children. R9.17, 225, 227. In addition to K.S. and Teresa’s
shared interests in rcading and travel, R9.483 as well as their shared values of family,
religion, and living chaxilably, RO.41, Teresa was drawn to K.S.s mtelligence and
gentleness. R9.232.

Shortly after their marmage, m 2007 K.S. and Teresa both had the opportunity to
travel to the United States on a six-month project for Kralt Foods. R9.:85, 233. K.S. had
never been to the U.S. but was (—:xci{:ed about journeying to a couhlry Teresa%descn'bed as
the land of opportumly, justice, and freedom R9.85, 234. Both Teresa and K.S. were soon
offered pcrrnanent positions with American companies, and in 2008 they moved to their
current residence on Lakeshore Drive. R9.91,. 235. They became active pari'shioners at
Holy Name Cathedral, attending services at léast weekly. R9.92, 236. In early 2008, Teresa
and K.S. were elated to learn that Teresa was pregnant with their first child, R9.94, 237-38,
and on October 13, 2008, Terésa gave blITh to Marika, R9.94, 98, 238. Teresa and K.S.-
were oﬁeljoycd; Manka became _1he center of their world; R9.98, 241. 7

Teresa began working from home, R9.244-45, and she breast [ed Marika
exclusively for the first several months. R9.100, 204, When Marika was fussy, K.S. and
Teresa would try nursing, changing her diaper, soothing her, walking with her, and singing
to her. R9.108, 241. They cherished every step of parenting: bathing her, téking her to the
park, comforting her, changing her diapers, reading to her, and traveling .with her. R9.100,
949-43. In 2010, Teresa and K.S. learned they were expecting a second child. R9.103, 245.
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Teresa and K.S. yiewed having children as ih_e fulfillment of their marmage, R9.237, and
they were very happy to 1eaﬁ1 about the next addition to their family. R9.107, 245.
B. Yohan’s Birth; His First Five Weeks Up To the Day Before Hospitalization.

Shortly after midnight on May 1, 2011, Teresa b;zgan havin_g contractions. R9.113,
248. In contrast to the labor and delivcfy they had experienced with Marika, Teresa’s
delivery of Yohan was precipitous (rapid) and extrexhely painful. R6.73, R9.116, R10.219.
 K.S. saw Yohan exit the birth canal with the umbilical cord around his neck, and Teresa
sustained severe tearing requiring extensive stitches. R9.117, R10.219. Yohan was taken to
a separate rooxﬁ to stabilize his temperature and was not returned for nearly six hours.
' R9.120, R10.66-67. Despite these complications, Yohan’s birth was a joyous oécasion for
the whole family. R9.117-18, 199, R10.219, 75; see also Parents’ Group Exh. 34, E14.120-
91 (pbotos of family in the hospital fo]lowigg Yohan's birth). |

Oﬁ May 4, the Parents took Yohan to an appointment with Dr. Chandra-Puri,
scheduled to monitor Yohan’s décreasmg weight. R6.75, R9.125-26, R10.72. "The Parents
were advised to bring Yohan for another appointment on May 6, R6.77,, R9.131, R10.82,
by which time Yohan had gained several ounces and another follow-up visit was set for May
18. R6.78-79. Dllrilélg this same period, Teresa and K.S. observed several behaviors that
concerned them includiné rqndom, high-pitched yelps, which would begin and end m a
matter of seconds. R9.134-35, R10.84—35, 99, 100, 104. Teresa and K.S. were also
concerned that Yohan, who like Marika was being exclusively breast-fed, séefned to be
cluster feeding (ie., nursing contiﬁuously); R9.132-33, R10.83. The Parents had also
noticed strange facial expressions, where Yohan would appear as though he was looking

through them and not at thém. R10.85. At the same time, Teresa and K.S. found Yohan to



bc a very calm baby, who was easily consoled, R10.236, 238, and who cried less than
Marika had done. R9.132, R10.85.

K.S. had taken a leave from work a;dd was home with Teresa and the children
during the entire month of May. R9.133. On Maf 9, K.S.’s sister Rashmi came to stay with
the family for a week. R8.206, R9.136; sec also Parents’ Group Exh. 39, E14.119 {(photos
taken during Rashmi’s visit). Rashmi observed Yohan’s unusual expressions, where he
would have a dazed look with his eyes rolling up and side-to-side, which they all
affectionately refcrred. to as “drunk old man e‘x]')ressio‘n” or “dazed and confused.” R8.211-
12, R9.14243, R10.90, 99, Rll-.22. As the Pmenﬁ_ later léalned, staring or unﬁsual cye
focus as well as random irritability can be evi(licnce of seizure activity. R2.168,18_i, R8.37.

At the May 18 appoinﬁhent with Dr. Chandra-Puri, Teresa and K.S. described
these symptormns. R9.144, R10.90,_98. The high-pitched yelps, ﬁfhi(:h occurred two or more
‘ times each day, R9.106, R10.104, were never a source of frustration for the Parents, but
they were a source of concern. R10.105. Dr. Cha_ndra—Puri rccomxﬁcnded that f Yohan
appeared to be‘ﬁaving indigestion or gas, they could try some gripe water. R6.80.

On the evening of Saiurday, June 4, Yohan Wﬁs uncharacteristically fussy and, most
notably, refuéed to nurse. R9.148, i{10.100-01; see also State’s Exh. 1, CMH medical
records (“CMI Records”), E8.181. Teresa and K.S. tried giving Yohan gripe water and
tried soothing any intestinal distress by massaging his tummy with gas-reducing remedies.
R9.148-49, R10.107. Yohan fell to sleep abrupﬂy, awaking during the night with a yelp and
then again refusing to nurse. R9.149, R10.108, 110-11. On the morning of June 5, Yohan
nursed as usual, but as the [amily was preparing to leave for church, Yohan suddenly

vormited, something he had never done before. R9.149-50, R10.112-15.



K.S. took Marika to church and Teresa stayed homé with Yohan. R9.151, R10.115.
Yohan nursed again, but m the middle of eai:ing, he vomited a second time. R10.117.
Teresa immcdiaiely called the pediatrician’s office and paid to have the .on—‘cal'l doctor
paged, R10.111, then contacted K.S., who dcp_aﬂ_ﬁd.for home. R9.151, R10.118. After K.S.
arrived home, a physician returned the emergency call and Weﬁt throﬁgh a list of potenhal
symptoms. As Yohan had none of these symptoms, the Parents followed the doctor’s
advice that an emergency room visit was not necessary, though \-they made an m-person
appomiment for the very next day. R9.153—.54-, R10.119-24, 133.

Following the call with the physician, Yohan nursed and fell asleep, cIoéely
monitored by his parents. R10.131. While Yohan was sﬁll napping, Teresa observed him
slightly twitch his left hand and élightly jcrk hus left leg for .arfew seconds. R10.132-33, 144.
Teresa rcuievedr K.S. and they video reéordéd a second bricf episode of twitching—thas
| time with his cyes open, exhibiting the now-familiar dazed stare, as well as twitching of the
ieft eyc—in order to show the doctor at the next-day’s appointr'neni. R10.132-35, 144.
Teresa picked Yohan up and he seemed fine, nestling his head on his mother’s shoulder.
R10.144. There were LW;O adciiﬁonal episodes of twitching the night of June 5, but Yohan
otherwise appeared fine, nursed as usual, andlplayed on his baby mat, moving his aﬁns and
kicking his legs. R10.145-46.

On the n;orning of Monday, June 6, Yohan had another episode of twitching oﬁ
the way (o the pediatrician’s office. R9.156, R10.145. They armnived at approximately 7:45
am. R9.157, R10.148. After the nurse witnessed an episode of Yohan twitching, she 7
retrieved Dr. Chandra-Puri who identified the behavior as seizure actwvity. R6.86-87,
R9.158-59, R10.148. Teresa and K.S. were stunned at this first mention of a scizure and

the news caused distress, worry, and concern for their newborn son. R9.159, R10.150. An
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ambulance arrived, and Teresa and K.S. accompanied Yohan, who was i Sta;t)le cordition,
R6.87, as he was transferred to CMITL R9.160, R10.151.
C. Yohan’s Hosp:italization, June 6, 2011—June 15, 2011

Arrival at Children’s Memorial Hospital . Yohan and his parents arrived at
CMH .ﬁt approximately 9:30 a.m. on June 6. CMII Recbrds, E10.228. Yohan conﬁnued to
have c]jnical‘ seizure episodes—meaning seizures with observable manifestations—with left
arm jerking and eyes deviated to leﬁ or tight. CMI Records, £8.181; R2.165-66. Yohan’s
. physical exam on admission documented no bruising, contusions, or other external
injuries, and noted a full range of motion for all cx!renﬁﬁés, with no pain or discomfort. -
Elb.232; R9.162-63, 178, R10.155—56. Two additional physical exams o:n June 6, at
approximately 2:40 p.m. and 6:40 p.m., noted full range of Yohan's extremities with no
mention of pain, discomfort, or tenderness. £8.9-4, E11.949-50.

Imﬁal C}ama] Imagmg of June 6, 2011. A CT scan and a subsequent MRI scan
were taken of Yohan's head. R8.113, R5.66; People’s Exh. 2, CMH Radiology Reports,
E12.134-35 (CT Report); CMH Records, E8.240 (MRI Report). The CMH reports for
both scans described the existex-u:e of small, bilateral, extra-axial, posterior fluid collections,
which the MRI report rnoted was likely representative of small subdural hematomas.
E12.134—35 (CI; JES.QALO (MRD; R8.112; see atlached Glossary, A.14, for relevant
definiions. Both June 6 CMH reports also noted the t;}dstence of a suspected left
frontopaﬁel’al hemorrhage, E12.134-35, £8.240, later identified as a Iikely subarachnoid
hemorrhage. CMH Radiology Reports, E12.127 (June 9 MRI); see Glossary, A.14.

Neuroradiologist Dr. Burrowes read Yohan’s June 6 MRI and goncluded that a
contrast venogram was climcally ilndica[ed in Yohan's case, and her June 6 report
recommended 1t 'E8.240; R8.170. CMH never conducted a venogram with corﬁmsr,
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R8.170-71, and no CMH radiologist ever evaluated for presence of clotting in Yohan’s
cortical veins, Rg.169.

Dr. Burrowes’ report for Yohan’s Junc 6 MRI also noted no hemorrhage in the.
brain ventricles and no restricted diffusion. E8.240; see Glossary, A.13. She subsequently
authored an addendum, correcting her mistake and noting the existence of “restricted
diffusion” on the June 6 MRI. E8.240; R8.171.

Suspicions by CMH of Abuse. Based on the June 6 MRI report, CMH’s Child
Protection Team Was.contacted._ CMH Records, £10.233. Dr. Kristine Fortin provided a
consultation in her role as a:child abuse pediatrician. R4.9. On the evening of ]uﬂe 6, Dr.
Fortin had an initial 15-20 minute conversation with Teresa. R9.164, 7R10.172—73. The next
morning, Dr Fortin had Va.nothér intefview with Teresa, at which ljme Teresa was asked if
she or K.S. had “done” something to Yohan. R‘10.179-80. Teresa was shocked and
concerned that Yohan had an mdcrlﬁng medical condition that was not getting diagnosed.
R10.188. Teresa _denicd ever harming her child and requesteci a second opimion. R10.189. :
Later that same morning, Dr. Fortin separately interviewed K.S. R4.36, 135-38, R9.165-66.
Teresa and K.S.’s separate accounts were consistent with one another, and Dr. Fortin
found both parents to be appropriate in their responsiveness to Yohén’é medical needs.
R4.139-42.

Later that same evening, Dr. Fortin informed the Parents that CMI was making a
report of suspected child.abuse to DCFS. R4.136, R9.167-68, R10.191. On June 8, DCFS
Investigator Carolina Bono interviewed each | parent. R2.74-76. Both parents were
cor_np]ia.nt and cooperative, and told Investigator Bono that they could not cxplain whaf

had caused Yohan's medical findings; neither parent had witnessed any accidents or any



abusive behavior. R2.76-78. Investigator Borno found both parents to be appropnate and
forthnght; Teresa G. was tearful and sobbing dﬂring the June 8 interview. R2.57, 63-64.
In-Patient Treatment and Assessments. Following the June 6 MRI, an EEG was

connected and Yohan was noted té have sub-chinical (méanjhg not outwardly observable,
R2.167) scizures throughout the might of June 7. CMH Records, E12.88. Yohan’s
persistent seizures vﬁ:rc_ defined as “status epilecticus,” a condition that can cause a finding
of “restricted diffusion” on brain imaging. R2.167, 298, R3.14. To manage the scizures, he
was given a sedalivé requiring intubation. £12.88; R2.169.

| On June 7, Dr. Marc Wainwnght, attending child neurologist at CMH, consulted
on Yohan’s seizures. R2.114. Df. Wainwright"s_ physical cxam, which included tapping
Yohan’s knee joints with a hammer_, found no external mjuries, no i_njuﬁcs to his x}eck,
normal movement to his arms and legs, aﬁd was largely normal in every other respect.
R2.165, 167-68, 226; CMH Records, E8.177. Dr. Wamnwright identificd pbtenﬁal causes
for the mitracranial bleeding as inlection, inflicted “trauma,” coaguiopaihy, metabohic
disorder, or birth trauma, which he documented in his consult note can still present 3-5
' weeks after delivery. E8.177. The term “trauma” means anything could be described as a
“force”—whether accidental or non-accidental. R7.249. During his treatment of Yohan, Dr.
Wainwright did not evaluate for the potential existence of congenital abnormalities, such as
BEH. R2.177-78; sce Glossary, A.12.

o Yohan had two ill—paﬁént ophthalmological examinations, June 7 and June 14,
involﬁng both an external exam and a dilated fundus exam. R6.223, R7.45-50; CMH
Records, E8.173-74, E8.69; sece Glossary, A.13. The June 7 dilated:- exam revealed
scattered retinal hemorrhages in both eyes, right greater than left, and one small,
subhyaloid {7e., pre-retinal, R6.226; R7.44-45) hemorrhage to the right .eye. E8.174. No
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oﬂler abnormalities were noted, R6.227, and Yohan bad normal retinal functioning.
ES.174; R7.46. |

On June 14, resident Dr. Grace Wu examined Yohan and found the retina to be,
flat and attached, with scattered retinal hemorrhages bilaterally, and one small pre-retinal
hematoma to the right eye. £8.69; R7.45-46. Dr. Wu agan noted that the hemorrhages
were grcatef in the nght ej}c than the left eye. E8.69. Sui)ervising attending physician Dr.
Yoon exa;'(i}jned Yohan immediately following Dr. Wu noted bilateral, multi-layer, too-
many-to-count reﬁnal hemorrhages, lefi greater than wight, “[llikely unchanged from
previous exam.” /d. Yohan had neither of the two retinal injuries ofien associated with
abuse: retinoschesis and miacular folds. R7.69-70. |

~ The 2007 guidelines from the American Academy of Pediatrics (“AAP”) for the
evaluation of suspected child abuse directs that the ophﬂialmologist provide documentation
of the alleged retinal hemorrhages by either photography or detailed annotated drawi:ngs.‘
R7.51-53. T;he CMH records d‘o, not contain any photographs or annotated drawings frorﬁ
the June 7 examination of Yohan’s retinas, R7.51, and neitber Dr.'Yoon nor Dr. Wu
photographed .or made armota;‘.ed drawings of their observations, R7.50-52.

On June 8, CMH obtained scans of Yohan’s skeletal system, CMH Radiology
Reports, E12.131. The survey was very hnited and many of the images were suboptimal.
El?.132. The -CMH radiological report, authored by Dr. Jem}ifer Nicholas, noted an
irregularity along the lateral {outer, R5.147), distal (léwcr end,l R5.137) lefi femoral
metaphysis (knee area). E12.131. Dr. Nicholas’s June 8 report also noted concern for
fracture in three of Yohan’s lelt ribs, £12.131, but later exams showed that there were

~ never any rib fractures. F.14.44
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Isc;latﬁd x-rays of Yohan’s left knee from Junc 8 and June 10 noted an abnormality
aldng the outer side of Yohan’s distal femoral metaphysis, which one CMH radiologist
noted “may represent a corner fracture.” CMH Radiology Reports, E12.125, 131. The
possible fracture did not make sense to Teresa and K.S, R9.177; from the time of Yohan’s .
birth, they had constantly manipulated his left leg through diaper changes, massages,
clothing, and nursing, and never had Yo'han given any signs of pain or distress. R9.177-78,
R10.151-52. The cast-application took about ten minutes, for which Yohan was a;vake and

| did not exhibit any signs of pain or discomfort while the doctor manipulated his left leg.
R9.170, RIO.EOQ. Once the cast was on, Yohan immediately began kicking his left leg,
causing the célst to ship fr‘om mid-thigh to below his knee. R9.187, R10.204.

On Junc 8, Yohan was We@cd off the sedative. £8.106, 148; R2.1687 On June 9,
Yohan was extubated and began nursing without incident, cooing, and smiling, R10.215—a
recovery that Dr. Wainwright found t(l) be very promusing. E8.103, 148; R2.169. Also on
June 9, CMH peffonned ‘a second in-patient MRI study. CMH Radiology-Reports,
E12.127. The June 9 CMH feport not;;d that the restricted diffusion was more ;zxtensive _
than on June 6 and noted the small, posterior subdural collections and the left-side
subarachnoid hemorrhage identified on previous scans. fd. It also noted the new
identification of two small subarachnoid hemorrhages in the right frontal region as well as a
small amount of intravenlricuiar hemorrhage. E12.127-28;\

Yohan was dischargéd from CMH on June 15 at approximately 3:30 p.m. to the
care of Teresa’s sister. R10.216. Due to DCFS inivolvement, Teresa G. and K.S. were not
permitted to have any unsupervised contact with their children, R2.77. To minimize the

disruption to Yohan and Marika, the Parents moved in with "Tobey Benas, ;a neighbor in
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_the same building, R6.142, while altcrnative caregivers stayed with the children in the
farmily residence. R2;93. |
D. Post-Discharge and the Filing of the Peﬁﬁons Below.

On June 17, Yohan had an entirely ﬁonnal follow-up appointment with Dr.
Chandra-Puri. R6.92;93. When Dr. Chandra-Pun palpated Yohan’s legs, he did not
exhibit any signs of péin or distress. R6.94. On June 20, Investigator Bono met agan with
the family. RQ.SO. During all of their meelingé with investigators, the Parents tried to figure
out what had happened to Yohan, offering potential explanations such as Marka
interading too roughly with him and baby equipment the family used. R2.80-81, 88-92.
Throughout the mvestigation, Investigatof Bono observed K.S. and rTr‘eresa with the
children chkly, nqﬁng the interactions to be positive and loving. R2.100-01.

On June 23,.Yohan received follow-up x-ray imaging of his skeletal system. CMH
Radiology Reports, £12.123; RS.{LS. B.y‘this p(l)int, Yohan had kicked his left leg cast down
below his knee. R9.188-92, R10.207, 218-19; Parents’ Group Exh. 3__3 (photos of Y(')han’rs
leg and cast). When the cast was removed for xrays, Dr. Forin noted Yohan to b¢
“moving his left lower extrermty actively.” CMH Recérds, E11.220. Dr. Jennifer Nicholas
reportéd “periostcal reaction” on the distal femoral metaphysis, which she interpreted as
being consistent with a heahng [racture. £12.123. |

On June 27, hvesﬁgator Bono again met with Teresa G. at the family home, at
which fime Teresa shared some of the complications from Yohan’s birth. R2.81; During
this mecting, Teresa tearfully stated that because the Parents knew that Yohan’s findings
were not due to abuse, they wanted to obtain another medical opinion so as to provide .

answers for Yohan’s medical conditions. R2.94-95, R9.192, R10.220. Based upon the
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DCFS investigation, c;n July 25, 2013, the S‘gale filed Petitions for Adjudication of
Wardship_as to Yohan and Marika K. C1.2-3, C9.269.

Through their search for answers, Teresa and K.S. learned about the nsks of
vitamin D deficiency, RQ.IQKL, R10.221, 223, which is the primary cause of rickets and can
predispose individuals to venous thrombosis (i.e., clotting in the veins). R4.85, R5.183;
E13.7 (Bames Report); sce Glossary, A.14.'CMH had never tested than’s vitamin D
-1ex;els, R4.188-91, R6.183, 197, but July 2011 blood tests s;howed Teresa to have an
“insufficient” level and Yohan to have a “deficient” level. R6.102; Parenis’ Exh. 19, E14.28-
32, ¥14.23-24 (Sullivan Report).

On Octobcrr 12, 2011, Yohah received a follow—up MRI at CMII, which noted that
“[tThe extra—a-ydal CSF spaces appear pro?nhent,” CMH Radiology Reports, E12.122, a
descn'ption- that refers to the condition benigﬁ external hydrocephalus. R5.190, R8.50.
BEH is a cdndition of enlarged spaces between the brain and the arachnoid membrane—
called the subarachnoid space, which is fﬂlcd th cerebral spinal fluid (“CSF”). R8.8-9; sec
Glossary, A.12. The enlarged subarachnoid space causes increaéed stretching to the
intracranial veins, which predisposes children with BEH to bleeds from minor or trivial
force (ze., the minor impacts from everyday life, R5.159), (').r from medical condiions such
as venous thrombosis, R5.120, R8.10-12; R2.15Q.

In November of 2011, the Chief of Pediatric Neuroradiology at Stanford University
Medical Center, £13.138 (Barnes CV), Dr. Patrick Bames., became mvolved in Yohan’s
case. R5.60. Dr. Barnes, who is also a pedialn'c radiologist, reviewed all of Yohan's Imaging
studies in chronological order and concluded that Yohan had pre-existing BEH _
predisposing hun to intracranial bleeding triggered by ordinary trivial trauma, medical
conditions such as venous thrombosis, or spontaneously. R5766; Parents’ Exh. 13, Barnes
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Report, £14.7-13. On Yohan’s skf;lctal images, Dr. Barnes visualized the irregulariies to
Yohan’s distal femur but did not identify them as cither ﬁfrécture or the penosteal reaction
of a healing fracture. EI{L.Q—IO. Rather, Dr. Barnes observed many findings congenital
rickets. K14.12; see Glossary, A.12.

In the fall of 2011, Dr. Christopher Sullivan, Director of Pediatric Orthopedics at

the University of Chicago, E14.12 (Sullivan CV), consulted on Yohan’s case. R6.11. Dr.
Sullivan, Vﬂlo has diagnosed at least 1,000 fermnur fraciures throughout his career, reviewed
~ all of Yohan’s bone imaging and medical records and concluded that Yohan'’s knee
irregularities were not diagnostic for a fracture, fhat oﬁ June 23 there was an absence of
periosteal reaction to Yohan’s left femur. indicative of a hea]jhg fracture, and that the edgc
irregularities at the growth areas of Yohan’s left leg were consistent with rickets. Parents’
Exh. 15, Sxﬂhvan Report, £14.22-24. These radiographic findings, combined with the
absence of pain or tenderness plus fow vitamin D levels, led Dr. Sullivan to conclude that
Yohan most likely never had a ffacture to his left distal femur. E14.24.

In December of 2()711,7 ‘pédialric neurosurgeon Dr. David M. Frim, the Chief of

Neurosurgery at the U. of C., E14.61 (Frimm CV), p;ovided a ncurosurgical assessment of
Yohan. See Parents’ Exh. 27, Frim Report, F14.111-12. After reviewing Yohan’s brain
images and medical records, Dr. Frim concluded thai Yohan was born with BEH, that he
likely sustained a hemorrhage during birth that then caused him to be even more
susceptible to additional hemorrhages, and these hemorrhages then caused the seizures he
had upon admission at CMII on ]une; 6, 2011, R8.13—14; F14.111-12. Dr. Fram also
explained that blood from the subarachnoid space surrounding the bram can travel to the
retinas, causing retinal hemorrhaging. Zd. On February 2, 2012, Yohan had an in-person
appointment with Dr. Frim, at which time Dr. Frim observed Yohan to be progressing
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quite well (Yohan began walking at nine months and babbling at ten months, R9.197), even
exhibiting development advanced for his age group. Sec Parents’ Exh. 29, Frim Clinical
Note, F14.113-15; R8.75.

E. Evidence and Ruling At the Adjudicatory Hearing
Medical Expert Testifying to Inflicted Causation

Kristine Fortin, M.D., M.P.H. In support of ils petition, the State called Dr.

Kristine Fortin as a witness. R3.233. Dr. Fortin, who praclices as a pediatrician on the chﬂd
protective services tearmn at CMH, R3.240, received her medical degree from University of
Montreal (2002) as well as a Master’s in publi_c health from Brown University (2009).
R3.235-36; see also State’s Exh. 9, Fortin CV, E12;221—2;5.' Dr. Fortin was board certified
in General Pediatrics in 2006 and in Child Abuse Pediatrics in the fall of 2011. R3.234.
She is a clinical mstructor at Northwestern Medical School and has three peer-reviewed
publications, R3.239, none of which addr;:ss the topics of BEH, retinal hemorrhages,
rickets, or fractures, R4.129-30. The tral court qualificd Dr. Fortin as an expért n
pediatrics and, over Parents’ objection, in child abuse pedial;rics. R4.8. In addition to the
~ facts from the GAL’s opening brief, GAL Br. 4-10, Parents include the following:

Dr. Fortin served as a consultant on Yohan's case. R4.9, 98. In a June 27, 2011
report, she opined about the potential cansation of Yohan’s intracranial bleeding, retinal
hemorrhages, and presumed femur fracture. State’s Exh. 7, Fortm 2011 Report, E12.178-
87. This report did not mention either BEH or rickets, and it was Dr. Fortin’s “best
medical opinion that the injuries . . . are explained by inflicted trauma.” Ia’. On March 15,
9012, after reviewing the reports issued by Dr. Barnes, Dr. Sullivan, and Dr. Frim, Dr.

Fortin issued an -addendum responding to their opinions, concluding: “My best medical

16



opinion remains that the constellaﬁon of findings 1s explained by jnﬂicLed trauma.” State’s
Exh. 8, Fortin 2012 Addendum, £12.213-20. |

Dr. Fortin tesufied that tests were conducted to rule out medical cﬁuses for
Yohan’s intracranial bleeding, but did not articulate what specific medical causes were
considered and excluded. R4.37. She testified that the types of {orce that “céuld” cause
subdural hematomas include an impact force or an acceleraﬁon/decelerétion force. R4.34.
With respect to the fracture that had been diagnosed by CMI physicians, Dr. Fortin
testified that a mei’aphyseai fracture “coﬂd” be caused by a sheering force {forces m
opposite directions) or a traction force (a pulling force). R4.50-51. Based on her review of
the CMH lab data, she claimed there was no medical cause predisposing ‘fohan to
fractures—though she did not identify the specific medical conditions the testing was
intended to detect—and it was her opinion l‘hﬁt Yohan's [racture was caused by inflicted
trauma. R4.54. As to the retinal hemorrhages, Dr. Fortin opined that there was no medical
cause, but did not identify what specific medical causes were consideréd. R4.57-58. In her
obiﬁion, the mechanism for the retinal hemorrhagés was acceleralion/ldece.lcmﬁon forces.
R4.58. However, Dr. Fortin also stated that she was not offering an opimon as to the
mechamsm (;f Yohan's intracranial blecding, retinal hemorrhages, or fracture. R4.204-06.

Dr. Fortin testified that birth frauma was considered as a potential cause for the
mtracranial bléeding, but opined that birth trauma could not account for the presumed
fracture, R4.61, and was unlikely to account for the retinal hemorrhages based on Yohan's
age, R4.64-65, leading~ her to rule out blrlh trauma as an explanation for the “constellabon”
' of injuries. R4.66, 163. Dr. Forlin was not familiar with any litcrature looking at birth -
trauma in the context of BEH, R4.167, and nonc of the literature she relied upon for her
‘ understanding of retinal hemorrhages from birth included infants with BEH, R4. 174.
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Dr. Fortin did not dispute the BEH diagnosis as to Yohan, R4.159, and stated 1‘hat
she would not feel qualified to override the opinion of a neurosurgeon with respect to a
neurosurgical injury. R4.128. Despite her lack of experfise, Dr. Fortin rejected BEH as a
cause for Yohan’s inhﬁcmxﬁal bleeding because, in her opinion, BEH could not account
for the retinal hemorrhages or the frach_lre. RA4.76-77. In.any case in which she provides
consultation, the only information Dr. Fortin has regarding retinal hemorrhages coﬁlcs
from the description providéd by the ophméhnologist, and in Yohan's case she relied on
Dr. Yoor’s description. R4.118, 120, 180. Dr. Fortin agreed that the AAP 2007 guidelines
for evalua_lion of child abuse direct that fundoscopic findings be rdocumentcd via
photographs or annotated drawihgs, and that neilher method was done in Yl'ohan’s case..
- R4.170-71. In her March 15, 2012, addendum, Dr. Fortin did not review the journal article
Dr. Frim had referenced in his Decexﬁbcr 2011 report, which article by Dr. Joseph Piait
profiled an infant who had sustained extensive, multi-layer retinal hemorrhages secondary
io BEH. R4.177—80; see 1}111";3 pp. 21-22, 32‘ for addiﬁonal references to Piatt article.
Dr. Fortin stated that the type of fracture she believed Yohan had sustained can be
completely asymptomatic. R4.78-79; but sce infiz pp. 26, 39. She also opined that a
‘ metaphyseal fracture can heal with little or no periosteal reaction, buf see mnfra pp. 26, 39,
a proposition shé au:ributed to Dr. Paul Kleinman’s textbook Diagnostic Imaging of Child
Abuse, which textbook includes two chapter authored by Dr. Patrick Barnes. R4.33-84,
R5.30-31; Fortin 2012 Addendum, E12.218. On direct cxaminati(')n, Dr. Fértin claimed
she could definitively diagnose Yohan with a left femur fracture, R4.93, but she later
testified that her identification of the p;sriostcal reaction was based on her review with the
radidlogistd R4.96, and she relied on the CMH orthopedist.and radiologistfcr)r diagnosis of
the fracture, R4.118.
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Dr. Fortin offered that the most common cause of rickets is a vitarmin D deliciency.
R4.85. Dr. Fortin relied upon the radiogzﬁpﬁic reports by CMII radiologists for the
conclusion that Yohan’s bone images had no signs of rickets. R4.88. As for laboratory
mdicators. of nckets ad&itional to vitamin D deficiency, Dr. Fortin agrced that the AAPV
2007 guidelines for evaluation of child abuse recommend mecasuring calcium, alkaline
phosphatase, and parathyroid‘ hormone. R4.194-96. Yohan’s serum calcium was flagged
low, his alkaline phospl_latasc measured 311 on a range of 35 ‘to 350, and CMH never
conducted a measurement of Yohan’s parathyroid hormone. R4.194-96. Dr. Fortin had
never consulted on a case at CMH involving a child with rickets, R4.87, but agreed that
CMH did not Coﬁdﬁct the full comprehensive metabolic work-up 6ut]jned in the AAP
guidelines. R4.189, R5.8. |
" Medical Experts Conflicted or Neutral as to Cansation

Marc Wainwright, M.D., Ph.D. Dr. Wainwright, the CMH attending pediatric

- neurologist for Yohan during his hospitalization, testificd as a witness for the State; he was
board certified in Neurology, with Special Quaiiﬁcation m Child Neurology, m the fall of
2010, R2.157, and has served as an attending neurologist at CMH since 2005. R2.106; sce
also State’s Fxh. 4, Wainwrig}lt CV, E12.153-68. Dr. Wainwright reccived his medical
degree and doctoral degree in Ncurophaﬂnacoiogy from the U. of C. R2.106-07. Dr.
- ' Wainwright 1s an Associate -Professor ai Northwestern University School of Medicine, and
has published articles the topics of sei)sis, mwechanisms of brain injury, stroke, and a single
article abopt neuroimaging in cases of child abusé. R2.108. In addition to the facts from the
GAL’s brief, GAL Br. 10-11, Parents include the following:

The trial court qualified Dr. Wainwright as an expert witness in the field of child
neﬁrology. R2.113. Dr. Wmnﬁﬁght diagnosed Yohan as having had subdural hematomas,
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subarachnoid hemorrhaging, and ischemia (based on the presence of rcsﬁicte_d di[’fu’sidn)
m June of 2011.. R2.141. In addition to diagnosing the existence of those conditions, Dr.
Woainwright also rendered his opinions as to the cause of the Yoban’s scizures and
abnormal brain imaging. On dircct examination, Dr. Wainwright gave his opinion that the
most likely explanation for ﬂle intracranial findings was external inflicted trauma. R2.141.
Dr. Wainvﬁight did not distinguish between accidental and non-accidental inflicted trauma.
R2.177. Dr. Wainwright’s opinion on inflicted trauma was predicated on his assumption
that Yohan’s had a femur fracture, R2.143, 149-50, acknowledging that if Yohan did not, in
fact, have a ffacture, Dr. Wainwnght Would reevaluate his opinion. R2.201. Dr.
Wainwxight did not know the mechanism that caused the inflicted trauma he was aﬂeging,
R2.216, and said that to identify an éxéct cause would be “speculation.” R2.238-39.

Dr. Wainwright claimed mn his inital testimony on direct exam tliat birth trauma
was an unlikciy explanation for Yohan’s intracranial Blceding because it could not account
for the alleged femur fracture or the retinal hemorrhages. R2.143. .Dr. Wainwright was
permitted to testify as to these other conditions over Parents’” objection that he was not an
| expert in either drﬂlopedics or ophthalmology. R2.114, 160.

Dr. Wainwright testificd that the prevalence of subdural hematoma in infants born
th_r.ough a precipitous delivery, such as was the case with Yohan, is as high as 25 percent.
RQ.179. He also testified that Yohan’s intracranial bleeding was not too old to be caused
from birth trauma, which can be found in healthy babies up to [ive weeks old. R2.180, 185.
The literature Dr. Wainwright relied upon to identify the age range for manifestation of
bi;*th trauma did not include infants with BEH. R2.180. The wimess acknowledged that the
posterior location of Yohan's bleeds were atypical for inflicted, non-accidental trauma but

consistent with bleeds found in babies who have sustained birth trauma. R2.183-84. On
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cross, Dr. Wainwnght changed his testiony about retinal hemorrhages and agreed that
they can be caused by birth trauma. R2.186. Dr. Wainwright testified that he could not
definitively rule out birth trauma as a cause of Yohan’s intracranial bleeding. R2.145.

" Dr. Wainwright never considered the presence of BEH dmmg Yohan’s
hospitalization, and according to Dr. Wainwright, no doctor at CMH considered 1t
R2.177-78. In the seven yéars Dr. Wainwright has practiced 1n the ICU, he has never seen
a case of BEH diagnosed, R2.156, and in his entire career he has seen only two patients
with BEH, RQ.QOS. Non_ctlieless, at trial Dr. Wainwright offered his opinion that Yohan
did nqt have BEH because his head circumfercncer was not abnormal, because he had
seizures, and because he did not believe BEH could account for 'l'her retinal hemorrhages
or a]léged fernﬁr fracture. R2.150.

Dr. Wainwright acknowledged that £hc BEH ]iteréturc does not considér other
a]leged‘ injuries as relevant to whether or not a chiid has BEH. R2.152. Dr. Wamwrnight
agree(i that BEH causes an infant to be more susceptible to intracranial bleeding from
incidental or minor trauma, R2.150, 242, and also agreed that in the presence of BEL, 1t 1s
possible for subdural hematomas to occur spontaneously, or to re-hemorrhage
spontaneou-sly. R2.205, R3,27. Under cross-examination, Dr. Wainwright changed his
prior- testimony and agreed that retinal hemorrhages can be a result of increased
intracranial pressure caused by subdural or subarachnoid hemorrhages, or can be an
outgrowth of subarachnoid hemorrhages directly, R2.190-91, and that there is at least one
documented case study of an infant with BEH, profiled in the peer-revicwed article by Dr.
* Joseph Piait, who had retinal hemorrhages similar to Yohan’s that occurred n the absence

of inflicted trauma, R3.21, 25-26.
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Based on his own treatment of Yohan while in the hospital as well as his review of
all of Yohan’s medical rccords,. Dr. Wainwright agreed that Yoban’s outcome has been
excellent. R2.246-47. Furthermnore, bécausc the prognosis for children who are victims of
~ child abuse can be very dire—with a 15 percent incidence of death and a 50 percent
iﬁcidencc of neurological deficits, per the witness—Dr. Wainwright agreed that Yoﬂaxfs
excellent outcome might be evidence of absence of serious trauma. R2.247-49. |

Hawke Yoon, M.D. Dr. Hawke Yoon is an attending pediairic ophthalmologist at

CMH. R6.213; see also State’s Exh. 11, Yoon CV, E13.61-66. Board. certihed
Qphi‘halmology in fall of 2010, R7.37, Dr. Yoon has been with CMH’s Department of
Ophthalmology since 2007 and serves as a clinical instructor at Feinberg School of
Medicine. E13.61. He has no published articles or research.. R7.39. The trial court
qualified Dr. Yoon as an expert in pediatric oll)htha]m'ology. R6.218. In 'addiﬁoﬁ to the
facts from the GAL’s opening brief, GAL Br. 13, Parents -includerthe following:

Dr. Yoon first saw Yohan on June 14, 2011, and he was the only CMH
ophthalmologist to c]aim'thai the hemorrhaging in Yohan's left eye was greater than in the
right eye. R6.220; CMH Records, £8.69-70, 174. Durlng his testrnony, Pr. Yoon
identified drawings showing retinal hemorrhages in the presence of BEH (see Parents’ Exh.
23, Article by Piatt, Joseph H., £.14.37-44. (used for demonstrative purposes)) and testified
that the hemorrhages in the drawings were similar to those scen in Yohan duning his

- fundoscopic exam. R7.86, 103-04, 113-14. He could not describe any dillerences. R7.126.
Dr. Yoon admitted that he did not follow the 2007 AAP guidelines by failing to document
his findings through photographs or annotated drawings. R7.54. | | |
During his trial testimony on May 31, 2012, Dr. Yoon attempted to profler an
opinion as to the causation of Yohan’s retinal hemorrhaging. See, ¢.g, R6.237. However,
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the trial court disallowed and struck this testimony as Dr. Yoon had expliatly testified at his
deposition one month prior that he did not at that time, and would not in the future, have
any opinion as to the cause of Yohan’s retinal hemorrhages. R6.248—R7.2; see also C2.124-
97 (relevant portions of May 1, 2012, discovery defosiﬁon transcript).

On direct examination, ove'.r objéclion of Parents due to the witness’s inconsistent
deposition testimony, R6.88, R7.111-13, 117, Dr. Yoon was allowed to testly és to
potential causative factors he ruled out and his general opinions about causation of retinal
hemorrhages. Despite the ruling not allowing him to testily as to the causation of Yohan’s
retinal hemorrhaging, Dr Yoon averred that. birth trauma was an un_]jkely explanation
because birth-related retinal bleeding generally resolves by two-to-four weeks., R7.15-1 6..
Though Dr. Yoon testified tha.t the two-to-four-week resélution time would also apply i
cases of pfecipitous birth, at his May 1st deposition he testified that he did n(:)t know how
long it Would take for retinal hemorrhages stemming from fraumaiic, precip:itous, or
‘abnormal deliveries to resolve. R7.85-86. Dr. Yoon also knew nothing about how long it
would take for birth-related retinal hemorrhages to resolve in a baby with BEH. R7.84.

Over objection by Parents that it contradicted his deposition testimony of having no
opinion aboﬁt the causation of Yohan’s retinal hemorrhages and that it was beyond lis
expertise, R7.129-30, Dr. Yoon still was permitted to claim that he ruled out intracranial
hemorrhage and/or iniracr;mial pressure as caﬁscs for Yohan’s retinal her\norrlr'lages-._
Though not disagrecing that retinal hemorrhages can occur secondary to intracranial -
hemorrhages, R7.77, 88, he claimed that the type, number, and location of those ol retinal
hemorrhages would . be different. R7.16-17, R7.131. The witness did not distinguish
between inlr;icranial hemorrhage and intracramial pressure. See, ¢.g, R7.16, lines 4-7 and
lines 16-19; R7.130, lines 12-15; R7.131; lines 18-21. On cross, Dr. Yoon agreed that he
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has no expertise in intracranial bleeding or intracranial pressure. R7.38. Though claiming
he had ruled out medical causes for the retinal hemorrhaging, R7.18, 20, Dr. Yoon
acknowledged did not know exactly what BEH was, and he did not know specifically what
impact BEH could have on retinal bleeding. R7.39-41.

Delilah Burrowes, M.D. Testfying as a witness for the GAL was Dr. Delilah

Burrowes, a neuroradiologist at CMH. R8.101. Dr. Burrowes received her medical degree -
from Mehanj/ Medical College and is board certified in Radiology (1996) with Added
Qualifications in Neurorad’iolégy (1997). R8.103I—03; see also GAL’s Exh. 3, Burrowes CV,
'E13.75-85. Dr. Burrowes serves as Division Head of CMIT's Neuroradiology Secﬁoﬁ, a
teamn of five neuroradiologists, and is an assistant profcssor at Northwestern University
School of Medicine. ‘R8.105; E13.77. Though Dr. erow-es completed a one-year
fellowship in pediatric neuroradiology in 1998, R8.1037, 109, a,'signiﬁcant porﬁon of her
experience in neuroradiology has been with adults. R8.110. The court qualified Dr.
;BI;IITOWSS as an experl in necuroradiology, with no objection, as wc]l. as pediatnc
neuro.radiology over Parents’ objection th;a.t the majority of the witness’s practice has been
with adults. R8.110. In addition to the facts from the GAL’s opening brief, GAL Br. 11-12,
Pal;cnts include the following:

The June 6 MRI 1s the only. imaging sequence for Yéhan that Dr. Burrowes
reviewed. R8.l73.’011 this limited imaging, she did not see any signs of venous thrombosis
in the sinus veins. R8.128, 130. Dr. Burrowes had no opiuon as to whether there was
corfical venous thrombosis as CMII never evaluated for it. R8.169.

Dr. Burrowes understands BEH (o b;:t a prominence of the subarachnoid space.
R8.18-36; Though she measured Yohan’s subarachnoid space on June 6 io be as-much as
seven millimeters in some areas, R8.153, Dr. Burrowes does not render a diagnosis of
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BEH f[or any subarachnoid space less than ten millimeters. R8.164. Dr. Burrowes has
worked with Dr. Frim, consulting with him about bramn imaging studies. R8.156-58. Dr. 7
Burrowes agreed that Dr. Frim possesses the ability to read imaging studics;, and she knows
Dr. Frim is a well-respected neurosurgeon. R8.157, 159. She also knows Dr. Fim has |
expertise in the area of BEH and is aware of some of his published work on the subject.
R8.159-60, 162. Dr. Burrowes 1s also famihar with Dr. Bames’ work, has read some of 1,
and knows he 1s a Weﬂnrespccéd neﬁroradiologist. R8.182.

Joseph Janicki, M.D. Dr. Joseph Janicki, pediatric orthopedic surgeon affiliated
with CMH, testified -on behalf of theE State. R3.32; see also State’s Fxh. 5, Janicki CV,
E12.169-72. Dr. Jamcki qu'ﬁnded medical échool at Case Western Reserve University and
received board certification in Orthopedic Surgery in 2009. R3.33-34. Dr. Janicki has
published articles on topics such as clubfoot preservation, scbliosis, and the spine. R3.36.
Dr. Janicki serves as an Assistant Professor Qf Orthopedic Surgery at Northwestern
University. 33.38. The tmal court qualified | Dr. ]a.mckl as an expert in pediatric
orthopedics. R3.39. In addju'qn to the facis from the GAL’s opening bricf, GAL Br. 11-12,
Parents include the following:

Dr. Janicki never saw Yohan in the hospital, R3.111, and at thé time that Yohan
presented for follow-up with Dr. Janicki on June 24, his diagnosis was ol a possible
fracture. R3.44, 46. On June 28, Yohan had received. a follow-up skelétal survey and
isolated x-ray of his knee. R3.54. Dr. Janicki was unable to recall whether he personally
conducted Yohan’s examination on June 24, R3.114, and was unable to recall whether he
viewed Yohan's x-rays prior to the appointment, R3.44.

Dr. Janicki observed no penosteal reaction on the June 8 images, R3.53, and
explained that if it was a fracture there would be subsequént signs of hcaling. R3.49. In the
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June 23 xrays, Dr. Janicki was specifically looking for signs of a healing fracture. R3.54.
Prior to formiﬁg his opinion as to whether Yohan had a fracture, Dr. Janicki was aware that
Yohan had originally presented to CMH with seizures, inhacianial bleeding, and retinal _
hemorrhaging. R3.62-63, 171. He agreea that this informaﬁon may. have influenced his
diagnosis. R3.172. Despite agreeing that periosteal reaction can be seen m rapidly growiﬁg
infants, R3.116, he concluded that the presence of reaction in Yohan n-leant‘ﬂm he had
sustained a fracture to his distal left femur on June 6, 7, or 8. R3.59-60.

Dr. Janicki was unable to offer any opinion as to how Yohan’s alleged fracture had
occurred. R3.125-26, 128, Dr. Janicki agreed that there is an expectation a baby would
exhibit pain 'whcn sustaining a fracture and thereafter. R3.116-17, 121. Although he stated
that Yohan would have been able to move his left knee by June 23 without signs of pain,
R3.71, Dr. Janicki then stated that concern about pain to the fracture site prevented him
from c;)nducling a full range of mohon exam on ]uﬁe 94, R3.77. Dr. Janicki confmed that
_if during hospitalization Yohan was moving his cxlremjﬁcs freely and without pain while
awake, that would be inconsistent with the allcged fracture. R3.120, 123-24.,

Dr. Janicki has never diagnosed a patient as having rickets, R3.82, and the single
paticnt he could recall with rickets within the past six months was a nine-year-old child,
R3.83-84. Dr. Janicki explained classic rachitic (Ze., rickets) changes generally involve the
head and ribs, R3.90, but that he had no expertise involving the head or nibs, and he could
not disagree with any finding of rachitic findings as to Yoban’s cranium or ribs. R3.153. Dr.
Janicki stated at least six times ihat‘he does not have cxperﬁsc in the area of rickets. R3.80,
90, 99, 109, 136, 156. He was una‘ble 1o state the pn'ncipal. cause of rickets, R3.137, he has

no formél training in rickets. R3.138, and he had never heard of congenital rickets, R3.177.
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ennifer Nicholas, MD. The GAL called Dr. Jennifer Nicholas as a witness.
R7.155. Dr. Nicholas, who practices at CMH, was board certified Diagnos_ﬁé Radiology
(2009) with a Certificate of Added Qualification in Pediatric Radiology {fall of 2011).
R7.155-57; sec also GAL’s Exh. 2, Nicholas CV, E13.70-74. Dr. Nicholas 1s an Assistant
Professor of Radiology at Noﬂhweste.rn Medical School, E13.71, and has a single
publication, which examined the issue ‘of bre_ast masses, R7.185. The trial court quahified
Dr. Nicholas as an expert radiology‘ and pediatric radiology. R7.160. In addition to the
facts from the GAL’s operﬁng brief, GA.L Br. 13-14, Parents include the following:

The only full skeletal survey that Dr. Nicholas reviewed was from June 8, R7.162,
204, which was a limited study Kand produced sub-optimal images. R7.210-11; CMH
Radiology Reports, E12.131-32. Prior to her reading 0f the June 8 ﬁnages, Dr. Nicholas
was aware that Yoban had a bead injury. R7.188. Inraddition to the irregulanty on Yohan’s
left femur, Dr. Nicholas noted irregularitics in Yohan’s left ribs that shé thought were
suspicious for a fracture. R7.189—90. Yohan had no b fractures. R7.190.

Dr. Nicholas testified to observing some periosteal reaction 111 her r(::adjng of the
June 23 xray of Yohan’s left knee, but agreed that periosteal reaction can occur [or
multiple reasons including rapid growth and rickets. R7.214-15. She also noted mregulanty
in the upper portion of Yohan’s tibia. R7.176; CMH Radiology Reports, E12.123. Dr.
Nichblas testified that rickets can involve the metaphysis of a long bone, often having a
cupping or fraying appearance, R7.170, and she agreed that an early location for nckets to
appear is the distal femur and proximal tibia. R7.189. Dr. Nicholas did not interpret any of
the studies from the June 23 skeletal survey. R7.204.

Dr. Nicholas has no expertise n congcnitél rickets or in diagnosing rickets in
i_nfants under six monﬂls old. R7.194. She knows Dr. Barnes, respects his opinions, knows
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that congenital rickets is an area of interest for in'm, and she has read some of his peer-
reviewed articles on the subject, though not within the year preceding June I2011. R7.196-
98, 205. Though Dr. Nicholas claimed seeing no signs of rickets in Yohan’s June 8 skeletal
survey, she was unable to say whether Yohan had rickets and agreed that the sub-quality of

the June 8 images hindered her evaluation. R7.210-11.

Astrid Kyle Mack, M.D, Dr. Astrid Kyle Mack, a witness called by the GAL, is a
pediatric hematologist at CMH and is board certificd in both Pediatrics (2005) and
Pediatric Hematology/Onpology (2009), R6.154-56; sce also GAL’s Exh. 1, Maék CvV,
F13.67-70. The trial court qualified Dr. Mack as an expert in pediatrics and peciiatric
Hematology. R6.162. In addition to the facll's _frofn the GAL’s opening bricf, GAL Br. 12-
13, Parents include the following: |

Dr. Mack was not asked to do any testing for clotting disorders, which 1s its own
scparate category ol testing, and his consultation was limited to assessing for bleeding
disorders. R6.184-85. Dr. Mack cﬁd not conduct a vitamin I test nor did he recommend a
thrombophilia work-up, thqugh an infant does not need to have a clotting disorder in order

to develop venous thrombosis. R6.183, 187; CMH Records, F8.162.

Anita Chandra-Puri, M.D. Testifying on behalf of the Parents was Dr. Anila
' Chanﬂra—Puﬁ, who 1s the primary care pedi’a‘m'cian for Marka and Ychan, was board
certified in General Pediatrics in 1998 (re-certilied 2005), and is a chmical instructor at'
Northwestern Medical School. R6.66-67; see also Parents’ Exh: 17, Chandra-Puni CV,
E14.26—27. The trial court qualified Dr. Chandra-Puri as an expert in general pediatrics.
R6.69. On the second or third day of Yohan’s hospitalization, the doctor visited the family
in the ICU to offer support during Yohan’s illness; the Parents Weré tearful in that visit.
R6.89. It was Dr. Chandra-Puri’s opinion that the Parents’ behavior and concern as to their
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children was completely appropriate at all times and she has never had a question of
improper care or neglect. R6.84, 107-08.
Medical Experts Testifying to Medical Conditions and/or Absence of Injury

David Frim. M.D.. Ph.D. The Parents called Dr. David Frim, who had been

treating Yohan as his patient since February, 2012, R8.74, and who received no monetary
coﬁlpcnsaﬁon for his testimony in this case, R8.77. Dr. Frim is a neurosurgeon and
pediatric neurosurgeon at the . of C., board certified by both the American Board (;f
Neurologic Slifgeons (1998) (served as mvited oral examiner May 2012, R7.935) and the
American Board of Pediatric Neurological Surgery (1999, recertified 2009). R7.222, 230;
see alsorPal_fents’ Exh. 26, Frim Curriculum Vitae, E14.61-110. As Clﬁef of Neurosurgery
at the U. of C., Dr. Frim supervises all neurosurgical care provided at the hospital, directing
the work eleven neurosurgeons. R7.222-23. When Dr. Frim ﬁrst‘begaxll practicing at .U. of
* C. in 1996, he served as the Chief of Pedialn'_cheurosurgery. R7.229—30.

Dr. Frim sees between 1,000-1,500 paﬁénts yearly, R8.6-7, and conducts
approximately 300—4004 pediatric neurosurgeries each year, including on patients less than
six months old, addressing medical issues that can include trauma to the brain and spine,
R7.947:48. At the U. of C., Dr. Frim works closely with, and considers himsclf to be a
‘rnember of, the hospital’s child protection team service. R7.249-R8.2, R10.26. Many
cﬁﬁﬁes have fonnally recognizcd Dr. Frim as a preeminent physician in his field, both m
the Chicago areé and nationwide. R7.231-32; E.14.65-66.

Dr. Frim graduated from Harvard University with both a medical degree and a
doctorate in Neuroscience. R7.228. Dr. Fnm ser'ves as a full Professor of Surgery at the U.‘
of C. Medical School, a position that requires an international reputaiioﬁ in his field as well
as the generation of orginal knowledge. .R7.228-24_ Dr. Frim’s endowed chair provides
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support for his ongoing lab research of congenital anomalies of the nervous system,
including BEH. R7.225. His areas of research and clinical expertise include studying_ the
mechanisms of potential brain injuries. R7.235-36. Dr. Frim has published over 100 peef—
reviewed articles and has served as the Editor—in—Chief of Pediatric Neuarosurgery, a peer-
reviewed medical journal, since 2004. R7.226, 233-34; E14.68.

| In QQOO, Dr. Frim and one of his studenis published a peer—révicwed article m
Pediatric Neurosurgery, “A Theorctical Model of Benign External Hydrocephalus that
Predicts a Predisposition Towards Extra-Axial Hemorrhage After Minor Head Tmﬁn&”
R7.238; see also Parents’ Exh. 24, Article by Pal;asian and Frim, E14.45-50 (admitted for
limited purpose of éxpert quéliﬁcalion, R7.239). This pa.pér Vdescribes a ﬁmtheinat.icél
model of BEH that predicts children who are predisposed a predisposiion to bleeds
outside of the brain after minor or trivial trauma. R7.238. In 2003, Df. Frim and a
colleague co-authéred a texfbook chapter entitled “Extracercbral Flmd Collections 1n
Infants,” which cxamined conditions such as BEH. R7.240; see also Parents’ Exh. 25,
Chapter by Fnm and Curry, E14.51—60 {admitted for hmmted pﬁxpose of expert
qualification, R7.239). This chapter was published m Principles and Practices of Pediatric
N'earosu@eljf, a medical reference textbook utilized by physicians in the field of
neurosurgery. R7.241, R10.47. The trial court qualified Dr. Frim as an expert in the felds
~of neurosurgery and pediatric neurosurgery. R8.6.

During Dr. Frim’s testimony, he created a schematic drawing demonstrating the
relational location of the dural membrane, arachnoid membrane, subarachnoid space
{which in normal (:hild;en does not exceed three millimeters, R8.21), and the brain. R8.19-
20; sce Parents’ Exh. 28, Frim Diagram, 114.122-23 (used for demonstrative purposcs,

R8.34). This diagram also demonstrated the general location of a subdural hematoma and
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the impact that a collection ol blood in the subdural space can have on the other cramal
components. R8.23-26. Specifically, when there is a collection of blood in the subdurai
space—a space that under normal circuxﬁstances should not exist because the dural and
arachnoid membréhcs adhere 1o one anbther,; R8.24—that collection will ﬁlﬁher widen the
space between the brain and the skull bone, thereby acting as an additive to BEH and
forcing the veins to stretch an even greater distance. R8.26, 31. |

With the diagram, Dr. Frim also demonstrated how the arachnoid membrane and

subarachnoid épaée connect to other systems that are connected to the brain, such as the
retina of the eye. R8.27. Normally, th(—; arachnoid membrane will be positioned very cldsely ‘

to the qptic nerve and the rcl:iné, but in a child with BEI, the same conditions that cause
the subarachnoid space surrounding the brain to be enlarged will also cause enlargement of
the subarachnoid space around the optic nerve and retina. R8.27. ri"hereforc, 1 blood from
an injured vemn enters the subarachnoid épace, as it did with Yoban, the blood can then
travel within the subarachnoid space and find itself in the sﬁbarachnoid sﬁa‘cc of the retina,
where it would then be viewed as retinal hemorrhages. R8.28-29, 33.

Dr. Frim diagnosed Yohan as having on June 6, 2012, an older subdural hematoma
| as well as some acute (Ze., new) subdural blood. R8.16, 25-26. Thesc old and new blecds
most likely caused Yohan’s scizure activity in early June, as blood is irntating to the surface
of the brain. R8.29, 37. During his testimony, Dr. Frim displayed and described sorﬁe of
the MRI images that had been taken at CMEH. R8.43-50. |

Dr. Frim diagnosed Yoban as having been born with BEH. R8.16, 51. Dr. Frim has
diagnosed and treated up to 100 patients with BEH throughout his career. R10.51-52. Any
subarachnoid space that exceeds three millimeters is diagnostic for BEH, R8.45 a

benchmark that Dr. Frim first developed through his mathematical model that was the
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subject of his peer-reviewed article. RIO./H; ¥14.37. -Dr. Fram der_nonsuﬁted on the June 6
MRI a measurement of Yohan’s subarachnoid space that was six millimeters. R8.45.

It was Dr. Frim’s expert medical opinion that Yohan’s intracranial bleeding was
-consistent with the pre-existing medical condition of BEH. R8.51. Duc 1o this condition,
Yohan was particularly susceptible to bl_ceding from birth trauma or frofn trivial or mirumal
force. R8.51. Dr. Frim testified that ma;ny studies have estimated that between 20 to 40
percent of all newborns will have some intracranial bleediné, R8.36, and Dr. Frim has had
- direct experience treating patients with birth trauma whose symptoms appear sé:veral weeks

following birth. R10.17-18. Morcover, once a subdural hematoma is preseht, the hkelihood
" of subscquent bléeding mncreases due to both the increase in area caused by the hematoma
as well as the aqﬁ—coaglﬂant agents the hematoma releases. R8.26, 31, 51-52, Ri0.15.

In his review of the MRI imaging from CMH, Dr. an noted the presence of
subérﬁc}moid hemorrhages that changed locations between two different days, indicating
that the blood in Yohan’s subarachnoid space was traveling. R8.29, 33. Due té the blood
movement in Yobhan’s subarachnoid space, Dr. Fnm concluded 1t was reaéonable to expect
that blood to move into the retinal space a;rld be viewed as retinal hemorrhaging. R8.54.
Dr. Frim identified an article by Dr. Joseph Piatt that he bad relied upon in assessing_
Yohan’s casc, “A Pitfall Tn the Diagnosis of Child Abuse: Fxternal Hydrocephalus,
Subdural Hematoma, and Refinal Hcmorrha.ges..” R8.56; sce also Parents’ Exh. 23,
E14.37-44 (used for demonstrative purposes). Dr. Fam eXplained that this case study
profiled a child with BEH who sustained both subdural hematoma and refinal
hemor_rhaging from a small amount of accidental trauma; the fetinal hemorrhages were
caused by blood lra\}cling through the subarachnoid space of the cranium to the enlarged
subarachnoid spacc of the optic nerve and reiina. R8.56. Dr. Frim viewed the images and
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descﬁpl;ions of the retinal hem;)rrhages i Dr. Piait’s article as strikingly simﬂ.ar- to ﬂle
descriptions of Yohan’s retinal hemorrhages in the CMH records. R8.58, 61.

In Dr. Frim’s expert opimon, non—a.ccidental trauma was not the most likely
_causative explanation for Yohan’s mlraCra.fxial bleeding. R.52, 71. He explained that m the
absence of any reported trauma, it was not reasonable to conclude that abuse was a more
likely explanation for the intracranial bleeding than a non-abuse cxplanaﬁon,lparu'cularly
with a five-week-old infant with BEH. R8.52, 71. Additionally, in Yohahf s specific -casc, the
absence of any marks on his scalp, head, or skull and the absence of injury to his brain
indicated that even il external trauma had caused Yohan’s intracranial bleeding, it was
uﬁ]ikely that it was severe trauma. R8.84. Dr. Frim opined that there was an adequate
neurosurgi(_:al basig based upon the anatomy of the subarachnoid spacc‘ that the existence of
BEH in Yohaﬁ explains his retinal hemorrhages, particularly in the absence of any other
damage to the retina such as retinoschesis. R8.72-73. Although a simultaneous injury to a
child’s skeletal system could be relevant to'determining whether a child was the victim of
abuse, R10.25, the bresence or absence of a fr#cture is not relevant to’ a neurosurgical

diagnosis of BEH or to the potential causes of intracranial bleeding. R8.83; R10.25.

Patrick David Barnes, M.D. Dr. Patrick Barnes, pediatric radiologist and pediatric
neurorad_iolo'gisl"; testified as a witnésé for the Parents. R5.20. Dr. Barnes received his
medical degree_froﬁ the University of Oklahoma in 1973. R5.21; see also Paréﬁts’ Exh.
10, Barnes CV, F13.137-207. Dr. Barnes was board certified in Diagnostic Radiology m
1977 {recertified 2008} and he recéived Added Qualifications in Neuroradiology Wheﬁ that
certification became available (1995). R5.21-22. Dr. Barnes’ practice and expertise for the
past 85 years has been in the subspecialtics of pediafric radiology and pediatric
neuroradiology, with a particular focus in child abuse. R5.20, 29. |
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Dr. Barnes has served as the Cixief of Pediai.ﬁc Neuroradiology at Packard
'Children’s Hospital, Stanford University, since 2002 as well as the Co-Director of the
hospital’s pediatric MRI/CT center. R5.23; E13.138. Priér to afﬁliaﬁng with Stanford,
where he serves as a full Profeésor of Radiology, Dr. Barnes was the Chief of
Neuroradiology and Radiology at Children’s Hospital in Boston and an Associate
Profeséor of Radiology at Harvard Medical School. R5.23; E13.187-38. D;. Barnes hasl
been the recipient of teaching awards from both Harvard and Stanford, and for the past
five years U.S. News and World Report has ranked him the top one percent of physicians
nationwide in the specialty of pediatric neuroradiology. R5.35-36; E13.45-44.
| Dr. Barnes has published several hundred peer;rcxdéwed articles and research and
serves on the Eajtorial Board for medical journals such as Journal of Child Neurology aﬁd |

- Pediatric Radiology. R5.-34, 36; £18.144-45. In 1998, Dr. Barnes co-authored itwo chapters
with Dr. Paul Kleinrpan in his classic book Diagnostic Imaging of Cb}]d Abuse. R5.30-31.
Since 1992, Dr. Barnes’ neuroradiological work has focused on injury, mchuding abﬁsive
injury, to the developing brain of the fetus, newborn, and young mfanls R.37; E13.148—49.I
Whﬂe at Stanford, Dr. Barnes co-founded the - hospital’s Suspected Child Abuse and
Neglect Team as well as the Northern Califorma Task Force on Child Abuse. R5.24.

Dr. Barnes’ child abuse focus has included examining and identifying conditions
and findings that mimic the signs of child abuse in radiological imaging studies. R5.33-34.
In 2011, Dr. Bames published in Radiologic Clinics of North America his peerreviewed
article “Imaging of Nonaccidental Injury and the Mimics: Issues and Controversies in the -
Era of Evidence-Based Medicine.” R5.38; Parents’ Exh. 11, E13.208-32 (admitted for
Hnﬁted purpose of expert qualification, R5.42). This article includes Dr. Bamnes’ study and
rescarch surrounding the condition BEH and birth issucs related to intracranial bleeding.
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R5.43-44. Dr. Bémcs_has extensive clinical and academic experience with BEH, having
first authored an article about this condition in 1987, E13.171, and having diagnosed
hundreds of patients with BEH duﬁng his career, R5.5 1.

Dr. Barnes’ above-referenced article also discusses conditions impacling the
ske}etal system that mmuc findings commonly associated with child abuse. R5.43. Since |
beginning his pracl‘icé, in the 1970s, Dr. Barnes’ work has included the diagnqsis and
identification of rickets. R5.49. In 2008, Dr. Barnes co-authored a pecr-reviewed article
“Rickets vs. Abuse: ‘A Natiopal and International Epidemic,” published mn Pecﬁ}:{ﬁ]b
Radiology. R5.33; Parents’ Exh. 12, E13.233—39 (admitted for Lmited purpose of expert
.qua]iﬁcaﬁon, R5.47). Rackets 1s moré rarely diagnosed than BEH; Dr. Ba.meé sees belween
;six-to-twelve rickets cz-xses m his c]iniq per year. R5.51. Dr. Barﬁes has diagnoscd thousands |
of bone fractures through his career. R5.52. The court qualified Dr. Barnes as an expert in
both pediatric radiology and pediatric neur(;radiology, as well an expert qua]iﬁéd in the
areas of imaging of child abuse aﬁd the mimics of child abuse. R5.57.

Dﬁring his tesumony, Dr. Barnes displayed and explained the rnaging that had
been ﬁken of Yohan’s héad while at CMH, particularly numerous images from the June 6
CT scan and the June 6 MRI. R5.88, 107; Parcnls Exh. 31, £E14.116-18 (authentication of
CDs). Dr. Barnes 1dcnuﬁcd prominent subarachnoid spaces in thc front part of Yohan’s
head, which he -explained were “benign extracerebral collections” (.c., BEH), R5.96, 110,
that were larger than normal and contained CSF. R5.114-15. Dr. Barnes 1dentilied the very
small posterior blood noted in the CMH radiology reports, which Dr. Barnes explained
could represent either a hemorrhage or thrombosis (Ze., clotling within the vein), R5.93,
110, 118, likely located in the subdural space, R5.113. The very small nature of this
subdural blood is characteristic for bleeds refated to BEH. R5.119.
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On the June 6 scans Dr. Barnes saw the small {oci of blood in the left [rontal area
noted in the CMH reports, which Dr. Barncs labeled eithcr a subarachnoid hemorrhage or
thrombosis in a cortical vein. R5.97, 120, 122, Dr. Bames also noted microscopic blood on
the posterior right side characteristic for cortical brain thrombosis and, in the June 9 MR
venogram without contrast, an asymmeltry of the smaller cortical veins, suggestive for
cortical venous thrombosis, R5.116-17, 120, 179. In the presence of BEH, cortical verous
thrombosis can cause subdural hemorrhaging. R5.180-81. Individuals who are vitamin D
deficient are predisposed to venous thrombosis, not an uncommon condition in infants
i'mde-r one year of age. R5.183, 228. A throﬁlbophﬂia blood work-up would have assisted
N assessing Yohan’s; propensity for venous thrombosis. R5.182.

Dr. Bames --opincd that Yohan had 1maging ﬁndmgs consistent with BEH -sim:(-:-
birth. R5.185-86. Because infants with BEII are suscepﬁble to bleeding éponlam;ously,
from muinimal lorce, or from‘ concurrent medical COI‘IditiOIlS such as venous thrombosis, 1t
was Dr. Barnes’ expert opinion that Yohan's intracranial bleeding was most reasonably
explained by the pre-existence of BEH. R5.187-88.

In his review of the June 6 head imaging, Dr. Bames’identiﬁcd some of the findings
in the skull that are indicative of congenital rickets. R5.101. Specifically, the irregulanities m |

‘rihe bones adja;:ent to Yohan’s ;sulures (the normal soft gaps found in the skulls of infants)
represented incomplete bone formation and insufficient bone thickness, a cc;ndition called
craniotabes that is often seen in infants with congenital rickets. R5.102-03, 106; Barnes
Report, E14.8. The specific irregularity found in Yohan (appearance of “little bites”) is a
characteristic finding of rickets longreported in the medical-literaiure. R5.104, 106. The
craniotabes was confirmed by the skull images from the June 23 skeletal survey, which also

revealed incomplete bone formation in Yohan's teeth and jaw. R5.133-35, 139-40.
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During his testimony, Dr. Barnes displayed various images [rom Yohan’s June 93
bone survey. R5.133. br. Bamnes referenced the June 723 mages because of the poor
quality of the images from the June 8 skeletal survey relied upon by Dr. Nicholas. R5.14.5.
Dr. Bames identified many abnérmal findings characteristic for congenital rickets including
fuzziness at the growth centers (metaphysis, R5.150) of both ankles, R5.136, 138, bowing in -
the tibial bones of both legs, fuzziness at the growth centers of both knees, R.143—47, and
incompleté growth pattern in both the right and left rii)s known as rachiﬁc résaly, R.152-53.

In the growth center, or metaphysis, of Yohan’s distal left femur, Dr. Barnes
.idénﬁﬁcd characteristic findings of rickets, noling the findings were more severe in the left
knee than the right knee. R5.147-48. He did not see a fracture to either the médial or
lateral aspect of Yohan’s left distal femur, R5.147-43, or e_videncc of periosteal reaction
‘indicative of a trawmatic fracture. R5.190. Dr. Barnes explained that the radiographic
mdicators ol coﬁgenital I'iCllietS can mimic the appearance of a so-called “classic
mctaphyseal fracture,” a fracture that some practiioners have maintained is specific to child
abuse. R5.148, 189. Also, rickets that is evolving or in the process of hcalipg can mimic the
signs of periésteal reaction. R5.148. Tt was Dr. Barnes’ medical opimion that Yohan had
findings consistent with congenital rickets, which can produce findings that mimic abuse,
and that Yohan had no fracmrer or healing fracture {o his left [emur. R5.188-90.

Christopher Sullivan, M.D., M.P.H. Dr. Christopher Sullivan, pedi;itric orthopedic
surgeon at the U. of C.’s Children’s Hospital where he serves as the Director of Pediatric
Onhopedics and Scoliosis, testified asla witness for the Parents. R5.243; ‘see‘ also Parents’
Exh. 15, Sullivan CV, £14.15-20. Dr. Sullivan’s undergraduate degree in Physics, which he
obtained from the U.S. Air Force Academy where he graduated in the top onc percent of
his class, R5.244; E14.15, mcluded .specialized study of how loads and forces cause the
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failure of structures. R5.245. Dr. Sullivan received both his medical degree and Masters m
Public Health rom UCLA, R5.244; E14.15, and he was board certified in Orthopedic
Surgery in 1986 (re-certified in 2006). R5.245-46; E14.17.

Dr. Sullivan sﬁecializes m the practice and instruction of pedidtric orthopedic
surgery, R6.2. Dr. Sullivan’s patients have a growing skeletal system and, therefore, he 1s
also familiar with conditions that impact bone growth, mcludin;g nickets. R6.9. He 1s an
Assistant Professor at the U. of C. in both the Department of Surgery and the Department
of Pediatrics. E14.17. Throughoﬁt his carcer, Dr. Sullivan has conducted appI:O)dmately
7,000-8,000 pediatric orthopedic surgeries. R6.2. Dr. Sullivan has a number of pecer-
reviewed articles, £14.18, and serves as a Peer Reviewer for the medica_l journal C&'Iﬂ'ca]
Ortboﬁaedics and Related Rescarch. R5.246; E14.17. Dr. Sullivan has atténdéd specializéd
trainings on issues surrouhding child abuse, E14:20, has pﬁblished two articles addressing
the topic of how child abuse relates to fractures, has given numerous presentations on the
issue of child abuse-related fractﬁrcs, and seﬁes on the U. of C.’s chiid protcchion teaml.‘
R5.246-48. Dr. Sullivan is familiar with the condition of gongenital rickets and has treated
several dozen children for rickets—relatéd problems. R6.7-8. The trial court quahfied Dr.
Sullivan as an exi)ert in both pediatric orthopedics and in bone fractures. Rﬁ.lO.

Dunng his testmony, Dr. Sulhvan displayed a side-by-side comparison of the x-ray
of Yohan’s left knee from the June 8 and June 23 skeletal surveys. R6.20. He identified the
very edge and corner of the distal femoral nietaphysis al question in this case and explamed
that the junc 8 image contains a very tiny irregularity that differs from the appearance of a
fracture, which would be more disruptive and more apparent. R6.24. Dr. Sullivan also
identified a sinilar slight irregulan'tf on the June 8 image in the part of Yohan's tibta closest
to the knee joint. R6.25. Dr. Sn]hm did not identify any fracture to Yohan’s left distal |
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femur in cither the June 3 skeletal survey, or the June 8 radiographs of both knees (which
were not of good quality), or the June 10 radiograph of the left knee. R6.15-16, 24, 31-32.

The ébsence of clinical observations corroborating the presence of a fracture 1s also
significant. R6.38. A bone [racture is painful and causes a patient to avoid moving the leg.
R6.38, 43. The June 23 xrays, however, reveal that the splint that had been app]_jed to
Yohan’s left leg, which should have.bridged the knee at the time it was applied, R6.56, had
slid down, suggesting that Yohan was moving his left knee around. ‘R6.33, 37-38, 41.
Though some [ractures to non-verbal children can be missed duc to subile symptoms,
there will be observable tendcmes;s if a patient is pressed on the area of a suspected
fracture. R6.43. Iﬁ all of the medigal records Dr. Sullivan reviewed from June 6 through
August 12, there was no report of tenderness over Yohan’s left distal femur. R6.39-40.

As to the June 23 nmage, Dr. Sullivan identified an irregularity in the distal femoral
metaphysis that was a classic finding for irregular calcification of normal i)one growth, or
rickets. R6.26-27. The changes in the femoral metaphysis looked very hréglﬂar—more SO
than the irregularitics in the June 8 _image—émd the left tibia also. showed evidence of
irregular ossification near the knee jomt, consistent with rickets. R§.27, 29. Dr. Sullivan
demonstrated that the June 23 image did not contain signs of true periosteal reaction,
which if present v;rould appear as a faint onionskinike layer along cither side of . the
mctaphyseal area. R6.27-28. Even if there were periosteal réaction present, however, it 1s
commonly scen along boncs in children that are experiencing rapid growth. R6.64.

Dr. Sullivan explained that any fracture, even a so-called “classic metaphyseal
fracture” (a term not used by orthopedic surgeons), is going to have evidence of healing
and the absence of periosteal reaction indicates that a fracture never existed. R6.44. Dr.

Sullivan’s expert medical opinmion was that Yohan had no evidence of a fracture. R6.62.
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| Lay Tésab:ony
In addition to the testimony of Teresa G. and K.S., which was consistent with the
facts as stated supra, the following lay witnesses testified:

Vinay Couto Mr. Couto, who has lived in Chicago fbr 18 years and works as a

senior partner with a global management consulting firm, 1s 'Tcresa G.’s first cousin.

RR.243-245. Mr. Cuoto and Teresa.have a close relationship, R8.246, and their [amilies,

always including the children, gather every month. R8.248-47. Mr. Couto knows Teresa to

~ be a calm, deeply spiritual, caring, and compassionate person. R8.248-49. ‘K.S. 1s “ideally-
matched” to Teresa as he 1s also _'é calm, _considerate- person having a wonderful .demeanor
with children. R8.249. Mr. Couto dcscribe(i Teresa ahd K.S. as patient, gentle, -anld
thoughtful parents who are very proud ol their‘ children and concerned for their well-
1;:oeings. R9.2-5. Mr. Couto visited the family at CMH; the Parenfs were distraqght and
bewildered about Yohan’s medical issues. R9.5-6. Mr; Couto observed Yohan with his cast

and was surprised by him moving his left leg so freely without expressing any pain. R9.6.

S. Rao Scicigmte Ramachandramurthy By stipulation, K.S’s [ather Mr.
- Ramachandramurthy knows K.S. as a cariﬁg and charitable person, Teresa as a kind and
compassiopate person, and both as loving, gentle, and affectionate parents. R11.107-09.
On june 18, 2011, Mr. Ramachandramurthy became a relaﬁve foster parent for Yohan and
.Marika; between June 18-June 24 he observed Yohan move and kick his left leg [rom the
krice many Gmes, causing,the ca;c.t tc; slide. down. R11.110-11. When he would touch
Yohan on his lefi leg during this period, Yohan did not exhibit any pain. R11.111.
Rashmi S. Rashnu is X.S.’s sister and works as a SOftwafe engineer in Bangalore.'
R8.197-98. She knows Teresa and K.S. to be loving, nurturmg, gentle, and calm parents
who do not express anger or frustration with their children. R8.201-03, 205-06, 207, 209-
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10. When Rashmi stayed with the faroily in June, 2011, she observed Yohan exhibiting a
strange cxpression where his eyes would roll up. R8.§1 1-12.

Tobey Benas Ms. Benas hives in the same building as Teresa, K.S., and their
children. R6.142. She first met l’hé family when Teresa was pregnant with Marika, and -
since that time they have grown to be like family, spending time togét’her three to five days
a week aﬁd sharing many ﬁed;. R6.14é—44. Ms. Benas has had m:_aﬁy opportunities to
observe K.S. and Teresa with their children, and knows them to be protective, loving, kind,
and respectful pareﬁts who have never raised a voice to either child. R6.144, 146, 148, 151.

Rev. John P. Boivin Rev. Boivin has been a priest for 36 years, the last 17 of which

have Been as an associate pastor at Holy Name Cathedral. R6.133. Rev. Boivin has seen

7 the farmly of K.S. and Teresa a]mc;st weekiy for the past three years, and has had dioner at
their home on at least six occasions. R6.134-35. He has n-everAseen Teresa and K.S.
without their children, and‘they are a very a‘ffectionatc family. R6.135, 138. Rev. Bowvin
offered that the Parents havc a “serenity” about them and that “[t}here’s just a genﬂe spirit _
about her and about him.” R6.136.

Fatima_G. Fatima is Teresa’s mother and beginni‘ng' m Scptember 2011, was a
rélative foster parent for Marika and Yohan. R9.12. Fattima i(nows Teresa to be loving, -
gentle, respectful, and rehgious. R9.14, 19-20. Following the bmh of Marika, Fah'mé stayed
with the family for five months. VR9.22. Both Teresa and K.S. love Ch:ildren; and they are
caring parents to both Yohan and Marika. R9.22, 31. | |

Leena Reddy Ms. Reddy is a childhood friend of Teresa, she has known K.S. since
9006, and she is a godparent to Marika. R9.48-49, 51. While living in Wisconsin, Ms.
Reddy saw Teresa, K.S., and Marika every weekend. R9.50-51. Ms. Reddy 1s “amazcd”lby
how patient and loving Teresa and K.S. are th their children. R9.52. Since mox_ring to
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‘ Cicveland, Ms. Reddy SCéS the family every Week through 30-60 minute Skype calls. R9.53,
62. When Yohan was in the hospital, Ms. Reddy spoke with both Tércsz; and K.S., Wh():
e-ach cximassed sadness, concern, and worry about Yohan's health. R9.58-60.

Rualing |

On August 1, 2012, the trnal court issued its Writ;tep adjudicatory ruling. E10.215-
217. Thc court began by stating, “this has been an extremely difficult case . . . to decidp;”
and noted that “lmother and father are loving and responsible parents . .. {tlhey nuriure

' [their children], play with them, read to them, and care for them i every way.” £10.215.

The court credited Dr. Janicki’s and Dr. Nicholas’s diagnosis of a knee fracﬁlre,
and attributed sucﬁ a diagnosis to Dr. Fortin as well, over the testimony of Dr. Sulhvan and

Dr. Barnes, neither of ﬁhom visualized a fracﬁlre or signs of a heéling fracture and boih of

whom detected findings consistent with rickets. E10.216. The court averred that all parties

agreed the subsequent existence of periosteal reaction confirms the diagnosis of a fracture,
which Drs. Janicki, Nicholas, and Fortin claimed to be prcscﬂt on the June 23 imagmg.

(But see supra pp. 26, 39). The court notéd that Dr. Nicholas did not see evidence of

rickets on the imaging she reviewed. Zd. The court claimed all parties agreed blood tests

could confirm the presence of rickets, a;ld that all of Yohan’s levels were found to be m the
normal range except for vitamin D. /d. Based on this understanding of the evidence, the
court concluded that Yohan suffered a fracture of his left distal femur and that he did not
have rickets. Jd. The court then reasoned that because there was no accidental explanation
for the fr’acmre, the fracture must have -Been caused by abuse. Jd. The court postulated that
perhaps the imaging of the periosteal reaction could be‘unclear enough so as to prevent the

finding of a fracture, but only in the absence of the other medical findings. E10.217.
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As to Yohan's intracranial bleeding and retinal hemorrhagés, the ﬁﬂ court
discounted the tesimony of Dr. Frim that Yohan had BEH predisposing him to bleeding
in the head that can then travel to the eyes, E10.215, on the basis that Dr. Frim did not
consider a fracture tc; be relevant to his neurosurgical diagnosis. £10.217. The trial court
made. no mention of Dr. Barnes’ testimony and report regérding the diagnosis of BEH and
its likely contributions to Yohan’s medical findings. £10.215-17. The court also relied on
the testimony of Dr. Mack for the supposition that Yohan did not have any bleeding or
‘clotting disorders. fd.

The court concluded that what was most indicative of abuse m this case Was; the
number of “injuries” that existed: intracranial bleeding, retinal hemorrhaging, and a
fracmré. E10.217. Per the court, the f‘arénl_’s’ witnesses were only able to provide separate
non-abuse explanations for each “injury,” as opposed to a single medical exﬁlanaﬁon for all |
three, and the court deferred to the Statc and GAL wimessés that there existed a so-called &
“constellation of findings” for non-accidentally inflicted trauma. F10.217. The court closed
1ts analysis by concluding that perhaps it could be persuaded that BEH and birth trauma
were responsible for Yohan’s intracranial and retinal bleeds, and perhaps it could be
persuaded that the radiographic evideﬁcc was so unclear as to prevent a ﬁnding of a
fracture, but “for ﬁm court to conclude that all three of these .infrequent to rare conditions
came together at the same tme fo explain this n.;ﬂnor’s condition is not reasonable.”
E10.217. As such, the court found that the State had met its burden of proving that Yohan
had suffered physical abuse and that, by extension, the State had also proven an mjurious

environment and substantial risk of physical injury to both Yohan and Marika. /d.
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F. Evidence and Ruling at the Dispositional Hcanng

[ulia. Bolden The dispositional hearing commenced on September 14, 2012:
R12.32. The Slﬁte first called DCFS caseworker Julia Bolden to testify. Jd. She testified
that both parents were receiving therapy, were consistent and cooperative with the
therapists, and “had addressed the issues that brought the_ case into court.” R12.37, 48, 66,
67. Ms. Bolden’s supervisor directed her to revise the therapy referral at the end of May to
specily that the findings of abuse by the juvemle court -needed to be “discussed” or
“processed” in therapy. R12.42, 43. Both therapists modified their therapy to comport with
ﬂﬁs revised referral, R12.45. In August 2012, the father’s therapist recommended couples
.therapy for the parents, which started on September 13, 2012. R12.49, 51.

Ms. Bolden testificd the parenfs live in the saﬁm apartment bﬁﬂding complex as the
grandparents/foster parents, but stay overnight with thewr downstairs neighbor Tobey Benas
(sleeping on the [loor) when not having meh twice-weekly overnight visits. R12.55-56, 83.
They also have supervised day visits, with Teresa spending most of the day with the
children and K.S. joiing the family every day after work, R12.55-56, except they have been
allowed to walk Marika to school unsupervised. R12.82. There had been no signs of any
maltreatment of the minors during any of these visilﬁ or otherwise. Id at 55—56. The
parents were rcéponsible in ensuring all approprate doctor visifs for the children, and they
resbondéd approprialely to their cfxildren as “caring and protective parents.” R12.81.

When the dispositional h(;aﬁng commenced, DCFS’s position, aﬁcﬂﬂed by Ms.
Bolden, was that the children should be placed mto the guardianship of DCFS and made
wards of the court. This position was not based on any safety concern, R12.91, but on the
view that “some family therapy would be beneficial” and “having some unsupervised day
visits . . . would also be beneficial for them.” R12.52, 85. She stated that DCFS rmght be
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| ready to recommend arfuﬂ return home as soon as “two weeks [rom now.” R12.85, 89-90,
As of September 14, DCES recomomended oné additional supervised overnight and up to
six hours per day of unsupervised day visits, a request supported: by the Parents’ lﬁempists.
R12.56—57, 83. Ms. Bolden was aware the prior DCFS cﬁseworiier, as well as the Parenfs’
therapists, ‘h;id recommended return home before the adjudiéatory hearing. R12.61-62

Ms. Bolden’s tesimony was completed on October 3Q, 2012. R12.102. In the
interim, the Qom“t increased the Parents’ visiting time to include four nights of suﬁérvised.
overnight visits and two days of unsupervised day visits, based on the Parents’ compliance
with scrvices,.the witness’ testimony about the “natural progression” of sirnilar cases, and
the best interests of the minors. R12. 1.05—6, R13.34. Therc Were‘no probl'ems. followdﬁé;
these modiﬁcations. R12.34-37. Due to this change, Ms_,T Bolden ;Lesliﬁed' on Oclpber 30
that DCFS was now recommending that the children be retarned home. R12.38.

Helen Evans, Ph.D. The Statc called psychologist Dr. Helen Evans, who has 31

years of experience and a doctorate in clinical psychologist, R12.173, to testify regarding
her therapy with Teresa G. Dr. Hclen.Eva,ns treats adults and childreﬁ, 20 percent of
whom (and at least 200 of whom) have been DCFS-involved, R12.114, 175, aﬁd 70 percent
of whom are children, R12.114, with 80 percent of her adult DCFS-involved clients having
been founa io be a perpetrator of abuse or neglect, R12.117, including some cases with
“unknown” perpetrators. R12.118. She was on Ihc expert panel for DCFS referrals. fd.
Before begimﬁng therapy, Dr. Helen Evans was given the mtegrated assessment,
the medical records, and opinions of dociors as to Yohan’s injuries. R12.120-22. She also
reviewed prior psychiatric evalualions and testing by other psychologists. R12.1 88-93, 194,
901, 203-06; see also Parents’ Fxh. 3, Mental Health Evaluation by Dr. Robert 1. .
Rosenfeld, ¥13.121-22 (report dated .9/1/11, finding parents posed “no immediate nor
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remote threat of harm t;) their children”). She formed her treatment goals based on the
skills and -insight she felt Teresa needed to be reunited with her children and provide a safe
and effective environment for thern. R12.142. Her initial goals were to “help the mother
cope with DCFS mvolvement, understar_ld how her child was injured and how to keep him
safe in the future.” R12.124. Treatment goals afe meant to help “enhance your client’s
cffectiveness and their performance in life. . . or givle] thcm‘ some kind of msight into who
" they are,” R12.142-43, and help them to “parent eiTeclively,” R12.133.

' "The first g.oal of Teresa’s therapy was to review her life history and how it impacted
her parenﬁng. RlQ,lQ?. The next goal addressed helping Teresa cope with the siress of
DCFS involvement. 7d. Because rescarch shows that parental ihstabi]jty is a nisk factor, zd.

‘at 555, one purpose of Teresa’s individual therapy was to assess her “present emotional
statc” and whether she was “emotionally stable.” R12.154. In August 2012, lDr. Helen

Evans was given the adjudication ﬁfl_diﬂgs, which she incori)orated mto th(: lherlapy and

discussed with Teresa at every subsequent therapy session. R12.124-25, 151.

Fo]lowing the adjudicatory ruling, Dr. Helen Evans added the goal of reunificaton

and developing a safety plqn to- assure Yohan's safety for the future. R12.128-29, 1’69. This

| goal was a&ded because Teresa raintained she was nqt the perpetrator and “if the
perpetrator is unknown,” then the question is how to keep the child safe. R12.130. Dr.

Evans did not consider it to be her role to convince Teresa of someone else’s opmion—

“[u]ndg;standing that the injuries were inflicted” was not the treatment goal; keeping the

child safe was. R12.143. Nor did Dr. Fvans fcei qualified to determine the identity of the

perpetrator, or to determine whether Teresa was the perpetrator. R12.153; 216, 222

-(explaining limitations on therapist’s role). Rather, Dr. Evans’ role was to help Teresa
“parent effectively” in light of the fact a child had been injured. R12.133.- Even so, the
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thcrapf addressed the possibility that Teresa was a perpetrator by assegsing her knowledge
of child development, identifying age-appropﬂafe redirection, stress and parentng roles,
and household management. R12.136; see also R12.182-184 (Teresa’s claims of innocence
did not interfere with addressing the issues and she -was not resistant to any suggestions
made through therapy). Dr. Helen Evans also believed that even if K.S. had perpetrated
the abuse, than could be safe around him if he had reccived therapy. R12.160.
Dr. Evans found that Teresa had a lot of parenting knowledge and skills, R12.136,
919, managed stress well, R12.225, is “very observant,” R12.137, and had good
communication with hér husband, R12.225. She founlecresa G. presented no Iisk‘with |
regar(_;lr to her understanding of appropriate discipline and ability to manage stress, and
found Teresa to be a conscientious and responsible parent. R12.138-38, 168; see also
Parents’ Exh. 4, Teresa G. Progress Report, El3.125—29.7 In light of Teresa’s spintuality,
Dr. Evans also addressed the use of prayer for stress management. R12.139. While Terersa'
posseséed these skills at thé outsct of therapy, as demonstrated by “se‘jcﬁl assessments of
her by licensed clinical psychologists and psychiatrists,” and she needed “very little
treatment,” Dr. .Evans worked on helping herrmonifo'r ber own internal physiological
responses to stress. R12.139, 156, 213-14. Teresa had made prbgress in keeping her chuld
safe, and Dr. Evans was ready to terminate therapy with Teresa, as she had accomplished
the treatment goals. R12.148-49. 915. Ter opinion was that Teresa had adequate parenting
skills, was emotioﬁally stable, had adequate child support in place, and presented no
concerns of being a danger to her children or being unable to protect them. R12.149, 215-
16. Dr. Evans supported th.e goal of retm"n home. R12.211.
" The court took judicial notice of prior psychological testing that showed Teresa
presented no risk of abuse towards her children. R12.188, 190, 193 (C2.35, E10.155-60,
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Interaction Dynamics, Psychological Evaluation of 11/14/11, previously admitted into
evidence 4/13/12). The report found both parents had strong coping skills, received
tremendous support from their family, and were well-adjusted individuals, R12.193.

Robert Evans, Ph.D., LCSW The State next called Dr. Robert Evans, a licensed

clinical social Worker with a doctorate in social work and 40 years of experence in
counseling individuals and families, R12.226, R13.6, mcluding 20 years of experience in
the child welfare ficld in Chicago, R13.9. He had worked with admitted child abusers and
aliended conferences on treatment of male abusers. R13.10. He testified lhat it 15 generally
accepted that there are certain conditions that may lead to child abuse, and Dr. Robert
EVéns evaluated K.S. for these condiu'ons.‘ R13.11. He conducted a broad enough
assessment so as to encorﬁpass a person who injured his child purposefully, ﬂléugh he did
not consider K.S. to be such an mdividual or to pose a risk to his som. R13.12-15. He
treated K.S. weckly for aboul six months. R12.927, 242. He .reccived a court assessment of
the family and a étatement from the DCFS worker of issues to be addressed, along with
evaluations of K.S. and medical reports. R12.228-230. Dr. Evans had reviewed the judge’s
findings and understood that thé judge “could not determine who may have caused the
injuries.” R12.231. Dr. Evans thought K.S. could be ruled out as an abpse perpetrator
based on }ﬁs expernence and looking at profiles of persons who are likely to cause abuse.
R12.235, 239, R13.26. This belief was based, in the first inétancc, on the mental health
assessment he cor_lduclx:d in March or April of 2012. R12.247.7 After the court’s
adjudication, Dr. Evans rcassessed the factors associated with abusive behavior and
concluded he “couldn’t explain how the injuriqs were mnflicted or if they were medical,”
though he believes the child had 2 medical problem. R12.248-49. The father never told

Dr. Robert Evans he thought the mother caused the abuse, R13.2, 26, 31, and Dr. Evans
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did not believe that K.S. was protecting the mother. R13.31. His treatment goals werc to
: asséss K.S.’s self-understanding and emotionality (anxiety, depression, anger) as it related to
his capacity to strike or injure his son, to help him express his feelings about the injuries,
and to help him express how he intends to keep his childreﬁ safe in the future. R12.937-
38. He believed that K.S. had successfullylcompleted individual therapy as of August 2012.
R12.244. Dr. Robert. Evans couldn’t say how he would have treated K.S. dilferently if he
were an abuser because K.S. didn’t present in the way “an abuser would plnfesent” and i his
professional experience, il a person is an abuser, confronting them long enough will lead
them to become angry. R13.26, 29, 31.

i)r. Robert Evans opined that the children should return to the care of their
parents, R12.245, with court monitoring for 3-6 months. R13.15. The family had met all of
its goals in family therapy; the parents éxhibited calmness and patience, which the
children’s behavior reflected; and the parents had a good bond with the children and were
attentive to them. R13.18-24. Dr. Evans had provided that same opinion prior to the
adjudicatibn. R13.7; see Parents' Exh. 5, K.S. Progressr Report, X13.130-33.

Positions of Partics at Conclusion of Dispositional Hearing

At the conclusion of the disposition hearing, the State argued that there continued
to be “risk™ in light of the court findings and asserted that the Parents “did not make
progress” despite the recommendatons of both therapists. R13.40-41. The State aé.serted
that Dr. Robert Evans “was not conducting therapy.” Rl 343 The State ax:‘knovﬂedged the
children and pareﬁts seemed to be “doing fine when they’re together.” R13.44. The GAL
concurred that the parents had not received “meaninglul ﬂl(—:ﬁpy” even though they were
cooperative and willing to participate in services, just as they had been at the hospital.

"R13.45. The Parents arsued that under the standards pressed by the State and GAL, they
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“will never ever make the progress they’re requiring” and that the Parents had multiple
expert evaluations éhowing lhejr posed no risk of harm to their children. She noted the
judge had ﬁot had sufficient evidence to identily the Parents as the perpetrator, and that no
amount of therapy was going to get them to say they burt their child. R13.53-54.
Ruling

The juvenile court found that the pafenl’s had complied with all the services they
had been asked to complete and noted the DCFS recommendation of return home along
with Lﬁe lack of any unﬁsual incidents. R13.55-58. The trial court rejected the State and
GAL’s position that a more confronmﬁonal style 61‘” therapy was required.r R13.58. He
noted that Teresa and K.S. were attentive pare\nts who “[do} the things that parents do to
help their children along and accommodate their children and make their hives better.”
R13.58-59. The court entered a dispositional order finding the parents fit, able and willing |
to care for, protecﬁ, train and discipline the miners énd concluding it was not in the minors’
best interests to be made wards of the State, R13.59; C4.166, C9.189, and entered a
companion order of prbtecﬁve-supervision, C4.165, C9.188.

Neither the State nor the Parents appealed from the dispositional order. When the
GAL filed its notice of appeal, the Parenis cxercised their right to challenge the underlying
adjudicatory findings of abuse and neglect by filing a timely cross-appeal. A.8-11.

ARGUMENT

In thc proceedings below, the trial court was understandably challenged by the
medical science involved in this case. Experts disagreed on critical facts and in several
instances, tests that might have illuminated Yohan’s condition were not performed. Even
-so, there were only a [ew keg.r arcas m which sharp dispute existedr. As to those areas, the
trial court eired in its assessment of the weight of the medical evidence, in allowing opinion
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to be oflered by doctors th did not have the requisite expertise in the area at issue, or by
discounting the opinion of the Parents’ experts for reasons that were not vahd. The trial
court also assumcd facts that were not proven {7.e., that a connection must necessarily exist
between the head-related findings and the legrelated findings) and drew inferences from
these factaal conclusions that were incorrect. As to thosc areas of sharp dispute, the
evidence in support of a mcdicgl explanation for Yohan’s conditions was overwhelmngly
strong whereas the evidence supporting a finding of abuse was weak, non-existent, and/or
conflictual. Fina]ly, because there was no cvidence‘of an abusive action, the court’s inding
of abuse was legally erroneous.
L TIIE CENTRAL MEDICAL DISPUTES AT ISSUE.
A. Yohan IHad Pre-Existing Benign External Hydrocephalus.

Neither the trial court nor Dr. Fortin ever diquted the diagnosis of BEH. R4.159.
Only two doctors—Dr. Wainwright and Dr. Burrowes, neither of whom possessed any
expertise in the condition—questioned the validity of the BEH diagnosis. Parents’ expert - |
Dr. Frim is a pre-cminent, nationally-renowned neurosurgeon with unsurpassed credentials
in his field. Frim CV, E14.61-110. Dr. Frim possesses highly specialized expertise m the
diagnosis and understanding of BEH. See Facts supra pp. 29-30. He dlearly explained that
the existence or non-¢xistence of an injury on another system of the body 1s not relevant to
a neurosurgical diagnosis of BEH, R8.83. Yet, the trial cowrt improperly used this
medically irrelevant issue to discount Dr. Frim’s opinion, £10.217, rather than defer to the
expertise of Dr. Frim as to. what criteria are valid in rendering a neurosurgical diagnosis.
Dr. Frim unequivocally dia.gnosedlYohan as having pre-existing BEH based upon the
objectivermcasurement criteria of Yohan's subarachnoid space exceeding three millimeters.
R8.16, 45, 51, R10.42.
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Dr. Bames sumlarly possesses outstanding credentials and significant climical and
academic expertise in the specific condition of BEH, Facts supra pp. 33-35, and provided
strong corrdboralion of this diagnosis. Of note, the trial court entirely overlooked Dr.
Barnes’ opinions regarding BEH. In addition io identifying the larger-than-normal, CSF-
‘filled subarachnoid spaces (iiagnosﬁc for BEH, R5796, 110, 114-15, Dr. Barnes noted that
the very small nature of Yohan’s intracranial blood was characteristic for bleeds occuning'
secondary to BEH. R5..119.

Dr. Wainwright—who has seen only two cases of BEIL R2.208_conflated the
presence of BEH with the guestion of BEH as a causative explanation for alf of Yohan’s
medical findings, remarking that he dici__not think Yohan had BEH because it Wouldn’t
account for the qther alleged injuries. R2.150. He quickly acknowledged, however, that
none of the medical literature supported taking into account other systems. of the bordy
* when making a determination as to the presence of BEH. R2.152,

BEH is diagnoscd based upon radiological findings. R2.209. The measurements of
Yohan’s subarachnoid space on June 6 ranged from six fo seven millimeters, R8.45 (Dr.
Frim); R8.153 (Dr. Burrowes), which 1s dia.gnbstic of BEH. Dr. Frim, who 1s a recognized
expert on BEH, identified three millimeters as the proper benchmark and provided ample
support for that benchmark in the 'S(:ienu'ﬁc community. In addition to conlirming that
benchmark through his own résearch, R10.42, Dr. Frim identified several peer-reviewed
griic’les that support this benchmark, including articles m the Archives of Diseases i
Children, Pediatric Neurology, and R-adiology. R10.50-51. Dr. Fom’s chapter from the
texfboo_k Principles and - Pediatric  Newrosurgery advises praclitioners to use three
millimeters as the minimal starting measurement. R10.42. Dr. Burrowes was the only
doctor who questioned the diagnosis of BEH based upon Yohan’s cramial imaging. Her
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opinion, however, was fundamentally {lawed 1 two respects. f'ifst, she applied a diagnostic
standard (grealer than ten millimeters) that has no basis neurosurgical or
neuroradiological science and, rather, was based on her own independent determinations.
R8.163-64. The standard of ten mil]imetérs that Dr. Burrows purported to offer 1s one Dr.
Frim has never known any diagnosing physician to use. R10.53.

The second deficiency that disqualifies Dr. Burrowes’ opinion that she viewed only
a single sﬁ;dy from a single date. R8.173. Both Dr. Frim and Dr. Barnes, in contrast,
reviewed all of Yohan’s crapial imaging studics. £14.7-13 (Barnes Report); E14.111-12
(Frim Report). Moreover, unlike both Dr. Frim and Dr. Barnes, Dr. Burrowes has never
pubiishcd any writings about B.EH,V has never spent any of her career reseérc]m'hg BEH,
and simply is not an expert on the condition. R8.16§, 167.

B. Yohan Had No Radiographic Evidence Diagnostic for a Fracture and No Clinical
Symptoms of a Fracture. ‘

Dr. Barnes and Dr. Sullivan, two accomplished .specialisl's from esteemed tcaching
-ho'spitals, Stanford and U. of C., respectively, with a combined sixty years of expenence
diagnosing pediatric fractures, both testified that Yohan’s x-ray imaging did not show a
fracture to his lc‘ft ferour. See Facts supra pp.37, 39. Dr. Sullivan, who has diagnosed up to
1,000 pediatric femur fractures, R6.5, and who the court gualified as an expert in bone
fractures, R6.10, explained that a fracture would. appear differently from the slight
irregularity present on Yohan’s x-rays. R6.24. Dr. Barnes, ‘Who the court quahlied as an
expert in the imaging of child abuse and in the mimics of (',hlld abuse, R5.57, also did ﬁét
visualize a fracture to Yohan’s left femur. R.147-48. Rathcr, Yohan had congenital rickets,

which can mimic the appearance of a metaphyseal fracture R5.148, 189; see mfra pp.60-61.
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Al"rhough two recenl’ly—ceﬁiﬁed CMH_ dopt0r53 diagnosed Yohan as having a
fi‘acture to his left femur—Dr. Nicholas and Dr. Janicki, whose dating of the fracture, had it
actually existed, would mean that it occurfed while Yohan was at CMH, R3.59-60—neither
of those doctors identificd an actual fracture. None of the imaging of Yohan’s left knee
(June 8 skeletal survey, E12.131; June 8 isolated x-ray, £12.131; June 10 isolated x-ray,
E12i125; and June 23 isolated x-ray, £12.123) contained a positive identification of a
fracture, merely nqﬁng an Ercgtﬂanty thai could be a Tracture. Indeed, Dr. Nicholas’
mterpretation of the June 8 skeletal survey also claimed' findings suspicious for nb
fractures—a reading that was shown to be demonstratively wrong as Yoha;l‘had no 1b
fractures. R7.190; E14.22-24 (éu]]ivan Report).

Drs. Nicholas and Janicki’s diagnosis depended upon the appearance of what they
perceived to be periosteal reactionlon the June 23-im‘aging. Itven this indirect method of
diagnosis, hdwe\{er, was undermined as Dr. Barnes and Dr. Sullivan, with their years of
experience reading x-rays and diagnosing fractures {and Dr. Sullivan’s years of experieﬁcc
treating fractures ﬂuough the healing process), both tes‘u'ﬁed. to the absence of any
periosteal reaction mdicative 0f a healing fracture. R5.190, R6.27-28. Moreover, all of the
experts (Drs. Barnes, R5.148; Sul]ivan, R6.64; Janicki, R3.116; and Nicholas, R7.214-15})
agreéd that periosteal reaction can exist for reasons other than a healing fracture, making
the court’s assertion that “all partics agree that the existence of periosieal reaction . . .

would confirm the diagnosis of a fracture” to be demonstrably false.” E10.216. On the

* The court claimed that Dr. Fortin also diagnosed a fracture. However, it was clear from
her testimony that this diagnostic opinion was beyond her expertise. R4.5, 29-30, 51-52.
Dr. Fortin herself testified that she relied upon the orthopedist and radiologist for diagnosis
of the fracture. R4.118.

* Though Dr. Fortin claimed that the existence of periosteal reaction would confirm the
existence a fracture, given that this opinion differed from those of the orthopedists and
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contrary, both pediatric orthopedists agreed that the abscnce of periosteal rcaclién would
indicate that there never was a fracture to begin with.” R3.49 (Dr. Janicki), R6.44 (Dr.
Sullivan).

Drs. Sullivan and Jamcki alsoragrecd that had there been a fracture, Yohan would
| have exhibited some pain or distress.” R3.116-17, 121, R638, 43. A_ccording to the State’s
own orthopedist, evidence of Yqhan moving his leg freely without signs of pain while in the
hospital would contraindicate the presence of a fracture. R3.120, 123-24. The S.tatc and
GAL did not offer a scintilla of evidence that Yohan exhibitc& any tenderness, pain, or
discomfort In connection to his left knee. Rather, the enormous alnqunt of evidence to the
contfaxy—that Yohan was actively moving his left knee during his period of hospitalization
and immediately foilowring discharge without any signs of distress, see Facts suprapp.8, 12-
13, 40—overpowers any claim ihat his left knee was fractured. |

C. No Witess Offered a Definitive Mechanism of Injury- Consisfent with Abusive
Causation.

Al_thoﬁgh the State called three witnesses to provide eausation testimony in support
of its petition alleging abuse—Drs. Fortin, Wainwright, and ]aﬁicki+nonc of those wiInesseé
actually testified to nop—accidental trauma. Dr. Fortin ciaimed an opimion . that Yohan’s
"‘constellaﬁon of mjuries” was due to nflicted trauma, R4.213—20, but that opimon was
ﬁredicated on her conclusion that no si.ng_le medical condition could explain all of the-

injuries. Moreover, she never offered ‘an opinion that the trauma was non-accidental,

radiologists, the claim only serves to spotlight her lack of expertise rather than substantiate
the court’s baseless assertion. R4.49. '

* Dr. Fortin was the sole voice of dissent on this issue—claiming that metaphyseal fractures
can heal without signs of healing—again highlighting her lack of expertisc. R4.83-84

¢ Again, that Dr. Fortin’s proffered general opinion about bone fractures (ie., that a
metaphyseal fracture can be completely asymptomatic, R4.78-79) was at odds with the
opinions of the pediatric orthopedists continues to wndermine the quality of her opmions.
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specifically testifying that she was unable to identify the specific mechanism that caused
Yohan’s (presumed) fracture, rel:inél hemorrhages, or intracranial bleeding. R4.204.
Similarly, Dr. Wamwright offered an o.pinim'l of “mfhicted ﬁauma,” for Yohan’s intracramal
hemorrhages, but he did not dji‘fcrenﬁaie between accidental and non-accidental trauma,
R2.177, and he stated several times that he was deliberately not identifying a specific type of

| force and that to identify an exact cause would be “speculation,” R2.221, 228. Finally, Dr.
Janicki stated that he had no opinion regarding how Yohan’s (presumed) fracture occurred,
and he had no opinion as to whether an external forcc would have been accidental or
abusive. R3.125-26, 198.

Despite the clear absence of an opinion as o a specific mechanism or accidental v.
abusive force, the State chicited the doctors’ opinions about what types of forces could have
caused the various alleged mjuries. As to the alleged fracture, Dr. Fortin, who has no
sp-ecializaﬁon in orthopedics or biomechanics, testified the fracture “could” be caused by a
sheering force or by a traction forqc. R4.50-51. Dr. Janicki, who at his deposition had |
testified to only a potential twisting force, changed his testimony for trial and offered that
the mechanism could have been a shaking- force or a tvmstmg force. R3.64, 126. e
explained his altered testimony by claiming he had conducted “research” in the 24 hours
preceding his appearance at trial in an effort to improve the delivery of his testimony.
R3.108.

As to the intracranial bleéding, Dr. Fortin, who has no sﬁecializaﬁon n neurology
or néurosurgery; testified that subdural hematomas and subarachnoid hemorrhages
“could” be causcd by an impact force or by an “acceleration / deceleration” (“a/d”} force.
R4.34, see infra p.57 for discussion on a/d forces and shaking. Dr. ‘Wainwnght variously
offcred as potential mechanisms for the intracranial findings blunt force trauma, shaking,
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or suffocation. R2.146-49. Regarding th(; restricted diffusion, Dr. Wainwright changed his
testimony and agreed that “status epilecticus” (Ze., persistent seizing), which Yohan had
R2.167, can cause an MRI reading of restricted diffusion. R2.198; E3.14. He also
conceded that at his deposition, he testified there was no medical evidence that Yohan had
been deprived of oxygen, such as through smothering. R2.221. Under cross-examiation,
Dr. Wainwright also conceded that he was not alleging bhunt [orce lramna; R2.219.

Regarding the potential cause of Yohan’s feﬁnal hemorrhages, the State’s cﬁdence
was particularly thin. Due to having testificd at his deposition that he did not and would not
have an opinion as to the cause of Yohan’s rcﬁnal hemorrhages, Dr. Yoon was barred frorﬁ
sharing an opinion r.he apparently developed since the time of his sworn deposition
tesomony. R6.248-7.2. Over Parenté’ objection, Dr. Yoon was, however, permitted to
- testfy that if a ﬁve—week—old infant was subjected to a repeated a/d moﬁon, the forées
“could” produce bilatcral retinal hemofrhagcs in multiple layers of the retina, as well as
retinoschésis and macular folds. R7.27. Yohan had no retinoschesis or macular folding.
R7.69-70. Dr. Fortin, who has no specialization m ophthalmology, also testified that the
retinal hemorrhages could have been caused by an a/d force. R4.85.

Drs. Fortin and Yoon never clarified what they meant by “acceleration/
deceleranon,” but Dr. Frim cxplamed that this language is ;ZOdC for shaking. R8.66. Dr.
Frim opmed that, based upon research by neurosurgéons and biqmechanical enginecrs
examining the forces ihvolved in shaking motions, shaking alone cannot create a sullicient
force to break a x}ejn and cause a subdural hematoma. R8.62-63, 65-66. Dr. Frim cited a
recent article from Forensic Biomechanics showing that the amount of force generated

from shaking alone was coraparable to the forces involved m daily movement. R8.66.
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Drs. Janicki, Wainwright, a:qd Yoon were unable able to testify as to the degree of
a/d force that would be required, the number of repetitions that would be nécded, or what
'1'he weight of the person causing the force would need to be in relation to the person
subjected to the force in order to cause the mjuries béing aifttibuted to Yohan. R2.225,
R2.238 (Dr. Wamwnght), R7.114-17 (Dr.. Yoon), R3.127-28 (Dr. ]anicki). Drs.
Wamvmght and Yoon agreed that there is much controversy regarding the theory that
mjuries to infants can bg caused by shaking alone. R2.226, 238 (Dr. Wainwnight), R7.117
(Dr. 'Ydon). In(iecd, significant segments of th.e medical and legal communities recogmze
that the theory that certain injuries (such as subdural hematomas or retinal hemotrhages)
are iﬁdicaﬁve of abusive shaking is simply not supported by l'hP; science, and many parents
and caretakers previously victim Lo wrongful accusations of abuéive shaking are now begng :

exonerated. See, c.g, Keith A. Findley et al., Shakcn Baby Smdrom_e, Abusive Head

Trauma, and Actual Innocence: Getting It Right, Houston J. Health & Policy {forthcoming,
available at the Social Science Research Network, http://ssnm.com); Deborah
Tuerkheimer, The Next hmocence Project: Shaken Baby Syndrome and the Crimmal

Courts, 87 Wash. Univ. L. Rev. 1 (2011); Daniel G. Orenstein, Shaken to the Core:

Emergimg Scientific O}ﬁhion and Post-Conviction Relief i Cases of Shaken - Baby

Syndrome, 42 Ariz. St. L. T. 1305 (2011).

II. THE TRIAL COURT'S FINDING THAT YOHAN SUSTAINED
ABUSIVELY INFLICTED INJURIES WAS CONTRARY TO THE
MANIFEST WEIGHT OF THE EVIDENCE AND LEGALLY FLAWED.

A. The Manifest Weight of the Evidence Does Not Support a Finding that the Most
Likely Cause of Yohan’s Medical Findings Was a Non-Accidental Injury.

At an adjudicatory hearing on petitions alleging abuse or neglect under the Juvenile

Court Act, the State has the burden of proving the allegations by a preponderance of the
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evidence. 705 TLCS 405/1-3(1). On appeal, a trial court’s factual findings will be reversed if
they are conttafy to the mamfest weight of the evidcn-ce. I re Barion 8., 2012 1L App
112026 *41 (st Dist. 2019). Findings are against the manifest Wcight “if the opposite
conclusion is clcarlyl evident.” Id. (quoting In re Arthur H., 212 111. 2d 441 {2004)). In thus
case, Yohan ever sustained a fracture, Y(;han had a pre-existing Iﬁedical condition
predis}.ﬁosing him to intracranial bleeding and retinal hemorrhages from incidental i‘mpaf:t,
and the medical opinions ostensibly supporting a-theory of abusive causation were vaguc,
equivocal, and uninformed. As such, thﬁ trial court’s finding that Yobhan was abusgd was
contrary to the manifcst weight of the evidence. |

1. Yohan Never Sustained a Fracture to His Left Knee and, Rather, IHad Many
Indicators for Congenital Rickets.

The existence of a fracture was essential to the court’s ﬁnding of abusc—without a
fracture the theory of abuse cfumbles. Indeed, the only reason the court dismissed BEH as -
an’ explanation for Yohan’s head-related findings was the (irrelevant, see fnffa pp.62-63)
conclusion that BEH could not explain the fracture. Dr. Wainwnight was the only State
expert qualified to offer any opinion regarding Yohan’s intracranial findings, and he
testified that if there was no [racture, he would have to reevaluate his opinion of “inflicted
trauma.” R2.901 Even Dr. Fortin’s stated reason for ignoring BEH was her (irrelevant)
condusiqn that it could not account. for the [ractare. R4.76-77. Clearly, the type of
outcc;me—oricnted analysis applied by the court mqu.ired the fﬁ&ng of a fracture in order
to sustan any finding of abuse. This dilemma ultimately led the court (o ignore the
6vcrwhehning evidence of no fractm;e and disrcgard the superior expertise of the Parents’

wiinesses.
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As summarized supra pp.53-55, the evidence squarely estai)lishcs that Yohan nev‘er
had a fracture. No doctor definitively visualized a fracture on any of the x-rays; though the
experts disagreed about the éx:istcncc of periostcal reaction, they agreed that periosteal
‘reaction can appear in the absence of a healing fracture; a pediatric radiologist and a
pediatric orthopedic surgeon both testified to there being no fracture on the x-rays; and
Yohan’s clinical behavior was completely inconsisteni with the existence of a fracture.
Based on the manifest weight of this evidence alone, the finding of a fracture by the lower
court cannot be sustained. |

In addiﬁop to inadequate evidence of a jﬁractmre, there was significant evidence that
Yohan had congenital rickets. Dr. Bamnes was the only expert qualified by the court m the
murnics of chilci abuse, and he SL';lICd that congenital nickets can be nlisjﬁtcrpreted as
periosteal r_eaclioﬁ and/or a metaphyseal fracture. R5.148, 189. Dr. Barnes 1s a leading
national expert on congenital rickets, havin‘g'éonducl’ed research and diagnoses of nckets
for the past 30 years and publishing peer-reviewed articles on this very toi)i(:. E13.233-39,
E13.208—32.7 Both of the testifying CMII radiologists, Drs. Burrowes and Dr. Nicholas,
know of Dr. Barnes and respect his work, and Dr. Nicholas is aware of his expertise in the
area of rickets. R7.196-98, R8.182. Among all the testifying doctors in this case, there was
no disagreement that a diagnosis of rickets is made through radiographic lindings, which
diagnosis can then be supported throﬁgh lab testing. R5.201-02. Contrary to the assertion -
of the trial court, no withess testified that blood tests can definitively confirm the presence
of rickets. £10.216.

In this case, there were numerous radiological features charactenstic of nckets. Dr.
Barnes, who was the only wilness with highly specialized expertisc in rickets, reviewed all of
Yohan’s scans and found abnormal findings characteristic for congenital rickets in both of
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Yohan’s ankles, tibias, and knees, as well as Yohan’s rbs (rachitic rosary) and skull
(cramiotabes). .See Facts supra pp.36-37. Dr. Bames’ observations were corroborated
throﬁgh Dr. Suthvan, who also ideﬁﬁﬁed_ irregularities above and below Yohan's left knee
that were classic findings for rickets. R6.26-27. The presence of ﬁékcts was further
corroborated by Yohan’s severe vitamin D deliciency and Teresa’s vitamin D nsufficiency.
- See Facts suprap.14. It was undisputed that the most common cause of rickets in infants of
Yohan’s age is a maternal vitamm D deficiency that is passed to the fetus (ze., congenital
rickets}. R5.107. Additionélly,_ contrary to the court’s apparent confusion,’ =Yohan hadr
furlhcf mdicators for rickets including .a low sérum calcium and a heightened alkaline
phosphatase. R4.194-96. br. Barnes diagnosed Yohan as having congenital rickets. R5.200,

The"only witnesses who offered any testimony lhaL could cc;nceivably rebut this
“diagnosis—Drs. Nicholas, Janicki, and Fortin—wcrc pminfonned and unqualified to do so.
Dr. Fortin demonstrated no expertise in either orthopedics, see kapm‘ fn.4-6, or rickets
(erroneously claiming that the relevaﬁt mdicator is ionized calcium then correcting herself
when caught in her mistake and agreeing that it is serum calcium R5.6-7). Her opimons on
this fopic simply lack any ment. Dr. Janicki has never diagnosed a patient with rickets, does
not know the principal cause of nckets, has no formal training in rickets, and has never
even heard of congenital rickets. See Facts supra p26 Dr. Janicki’s only knowledge about
the éigniﬁcance of vitamin D comes not from his professional training, but from his
personal experience as a [ather. R3.136. Dr. Janicki stated emphatically that he has no
expertise in :ﬂ'cke_ts, and he could not dispute anothier doctor’s findings in than of rachitic

rosary or craniotabes. See Facts supra p.26. Dr. Nicholas’ testimony was inherently limited

" The court erroneously claimed that all of Yohan’s levels were normal except for vitarmin
D. £10.216. The trial court also mistakenly claimed that Yohan’s parathyroid hormone
was normal, 7d, when in fact Yohan’s parathyroid hormone was never tested. R4.194-96.
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as she only viewed the skeletal survey from June 8 and agreed that the sub-quality of those
images impaired her ability 1o fully evaluate the bones. R.210-11. Dr. Nicholas admitted to
having no expertise in congenital rickets or in diagnosing rickets m newborn babies.
R7.194. |

| In reaching its conclusion that Yohan had a fracture and did not have rickets, the
trial court engaged m a wholly inadequate gnalysis of the actual evi(ience. Gaven the great
weight of the evidence couni_;ervaﬂing any existence of a fracture, and ther sigmficant amount
of evidence affirming a diaghosis of congenital rickets, the court’s cqnclusion that Yohan
hgd a fracture caused by abuse was contrary to the manifest weight of the evidence.

9. Yohan Had BEH. a Pre-existing Medical Condition Predisposing Him to
Intracranial Bleeding and Retinal Hemorrhaging,

The trial court side—stepped making a .detcnninalion as to whether Yohan had BEI
by leaping to the conclusion that BEH would not be a reasonable explananon for the so-
called “constellation” of injuries, £10.217, meanmg that because BEH could not account
~ for the alleged fracture, it was disqualified as an explanation for the intracranial and retinal
hemdrrhages. By skipping the step ol determining whether Yohan had a pre-existing |
medical condition, however, the tn'_al court’s reversc-course analysis assumed a connection
between the head-related findings and the legrelated findings—a connection that was never
proven to exist. Put diﬁ;erenﬂy, if the intracranial and retinal hemerrhages can be attnbuted
to BEH, the existence of a separate injury does not change the non-abuse explanation for
the head-related findings. The trial court was not frec to ignore a central question such as
the existence of a predisposing medical condition, or to base iis assumptions of the
condition’s characteristics on the existence of some other injury. The cowt’s falure {o

make an affirmative finding that Yohan did not have BEH, and its failure to make a
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determination that the BEIT was an inapplicable céusal explanation for Yohan’s head--
related findings, extinguishes any deference this Court should afford to such conclusions.

The great weight of the cvidence establishing that Yohan had BEH is all the more
glaring because the doctéré who diagnosed BEH are pre-eminent experts m the relevant
ficld, whereas the only doctor who questioned the diagnosis on' its own merits (Dr.
Burrowes) ﬁsed an invalid basis for her exclusion, read only a single MRI study, and
otherwise lacked expertise m the trc—:atmeﬁt of this specific condition. As such, the evidence -
is clear that Yohan K. had the congenital anatomical variant of BEH, and the court was not
free to ignore the e)dstehcclof this predisposing medical condition. Given that the manifest’
weight of the ewidénce is clear that Yohan had BEH—and‘ equally clear thal-a’_ child with
BEH is proné to the type of in{raéralﬁal/reﬁnal hemorrhages Yohan experienced absent
ix}ﬂictéd, non-accidental trauma (Ze., duc to minimal impact from normal daﬂy-acﬁﬁﬁes
and/or birth trauma)—the cénclusion that Yohan’s head injuries were due to abuse is alsp
contrary to the manifest weight of the evidence.

a. The presence of BEH predisposed Yohan to mtracranial bleeding from birth
trauma, venous thrombosis, and/or mcidental impact.

Even the State’s experts agreed with the Parents’ experts on the point most relevant
o-the guestion of causation; Drs. Wainwright, R2.150, 242, Burrowes, R8.165, Frim, and
Barnes unanimously agreed that infants with BEH afe predisposcd to intracranial bleeding.
As Dr. Frim explained, once a subdural hematorna is present in an infant with BEH, the
risk for additional hemorrhaging or re-hemorrhaging, cither incidentally or spontaneously,
is further increased. R8.26, 31. | |

Despite having some awareness of the relationship between BEH and intracranial

bleeds, none of the CMH doctors considered the existence of BEH as a cansative factor at
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the time of Yohan’s hospilalizaﬁon or at the time of Dr. Fortin’s initial June 2011 report.
R2.177-78 (Dr. Wainwright’s tesﬁmony that to his knowledge, nobody at CMH considered
BEH); R4.154-55 (Dr. Fortin’s testimony that the first time BEH was raised at CMH was
October, 2011), Although Dr. Foriin did not dispute the diagnosis of BIEH, she ruled out
* BEH as a cause for the intracranial blecding on the basis that she did not think BEH could
accdunt for the fracture_ and retinal hemorrhages. R4.76-77. Clearly, the failure of CMH’S
- doctors to consider BEH as a cause of Yohan’s head-related findings was Based on lack of
expertise in the condition, rather than deliberate cénsicieralion of the medical evidence.
Infants with BEH can sustain inh’acfanial bleeds [rom a vén'ety of non-inflicted
causes, two of which in particular—birth trauma, R8.51, and corlical venous thrombosis,
R8.187-88—were each plausible exlplanations. for the blood found in Yohan’s subdural and
subarachnoid spaces. Yohan had a precipitous and comphcated birth, see Facts éupra p.5,
and he exhibited symptoms consistent with sub-clinical seizures sho'rﬂy following hlS bu‘Lh,
mcluding an uncha-raclx:xistic. refusal to nurse and increased ﬁlssinesé when he was barely
four weeks old. See Facts supra pp.6-7. Even the State’s expert Dr. Wamwnight provided
undispuied testimony that intracranial bleeding from birth trauma can pc—:rsisti until five
weeks of age n ﬁlfanls ;rqHJoul‘ﬂ}e coniplicaﬁng eflects of BEH, R2.180, 185, and he could
not definitively rule out birth-related bleeding in Yohan's case, R2.145. Twenty-five percent
of all newborns are born with some form of intracranial bleeding, R2.179, and the
postcr_ior location of Yohan’s subdural hematomas was more consistent with birth trauma
than with non-accidental trauma, ‘R2.183—84.
It 1s also plausible that Yohan’s predisposition to mitracranial bleeding was triggered
by cortical venous thrombosis. Duc to the deficiencies in CMH’s diagnostic work-up of

Yohan—which did not include a contrast venogram, R8.170-71, did not evaluate for
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thfombosis n Yohan’s cortical veins, R8.169, and did not mclude a thrombophilié profile
of Yohan's blood, E8.162—it is simaply impossible to rule out the presence of venous
thrombosis." Moreover, Yohan’s wtamm D deficiency predisposed him to venous
thrombosis, R5.183, 998, and Dr. Bames obscrved on Yohan’s June 6 MRI several
indicators charactenistic for cortical 1’hror_nbosis. R5.116-17, 183, 228.

Most importantly, however, BEH predisposes mlants to sustain bleeds from
incidental forces that occur dun'ng the activities of daily life, Frim Report, E14.111; R5.159,
R2.150, 242, a reality that the court ignored entirely m its mling.-On June 7, Teresa and
K.S. dean'be.d to Dr. Fpﬂjn and Investigator Bono several occurrences that provided
sufficient explanaton for the intracranial bleeding ina child with BEH, including Marnka
~ yanking Yohan’s hat off his head and lYohan’s head falling to the side while sitting in the
infant chair. Forl}'n_ 2011 .Report, F£12.186. Given it is undisputed that children with BEH !
have heightened isk for intracranial bleeding from the ordinary forces involved with darly
life, Dr. Fortin’s dismissal of ihese explanations is further evidence that her opinion cannot
be relied upon and shows her rejection of BEH as a causal explanation Wés unwarranted.

In hght éf the innumerable plausible and likely medical_ and incidental (nggers for
Yohan’s intracramal bleeding, a conclusion that the most likely cause was abusc 1s contrary
to the manifest weight of the evidence. Indeed, the only basis the trial court ofered for
ignoring the BEH' explanation was the assumption that the presence of an unrelated mjury
changed the reliability of the BEH diagnosis and its causal role in Yohan’s head-related

findings. This assumption was without evidentiary support and was itself an insufficient

* Both the ruling of the tral court and the GAL’s brief erroneously claim that the anti-
coagulation screens ordered by Dr. Mack ruled out clotting disorders. £10.216; GAL Br.
13. This is incorrect. Dr. Mack testified that he was only asked to screen for bleeding
disorders, and that clotting disorders would necessitate a scparate category of tests. R6.184-
85 ‘
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basis for ignoring the vast weight of evidence establishing 2 sound medical explanation for
Yohan's intracranial bleeding.

b. Yohan’s enlarged subarachnoid spaces from BEH account for the retinal
hemorrhages.

At trial, Dr. Frim illustrated that bléod in the subarachnoid space of an infant with
BEH can travel to the optic nerve and retina (which also have enlarged subarachnoid
spaces), -accumulaﬁng in the retina as retinal hernorrhages. R8.27-29; see also Frim
Diagram, E14.122-23. Everlx the St:;lm’s neurologist, Dr. Wamwright, agreed-blood in the
subarachnoid space of the cranium and causé retinal hemorrhageé.. R2.190-91. Dr. Frim
relied on his own vast expcricncé and knbwledge as a pediatric neurosurgeon, inchuding
knowledge of the anatomy of the retina related to the subarachnoid space, his own _
specialized BEI expertise, and the scientific htﬁﬁture.

Dr. Frim described the work of Dr. Joseph Piait, whose peer-reviewed ca;;e sfudy
proﬁled a child with BEH who sustained subdural hemammas and extensiﬁe, bilateral, -
multi-layer retinal hemorrhaging in the absence of abusive trauma. R8.56. Dr. Fnim’s
expert opinion was that the most reasonable and likely explanation for Yohan’s retinal
hemorrhages was a medical outcome secondary to BEH. R8.72-73. In Yohan’s case, 1t 1s
undisputed that the blood present in his subarachnoid sﬁace was traveling, R8.29, 33, and
that there was no retinal damage, such as retinoschesis or macular folding. R7.69-70. Based
on these facts and the strong opinion of Dr. Frim, a finding that the retinal hemorrhages
must have been caused by_ abuse is contrary to the manifest weight of the evidence..

The weak opinions oflered by the only physicians who questioned Dr. Fom’s
medical explanation, Dr. Fortin and Dr. Yoon, do nothing lo undermine the medical

explanation. Dr. Fortin’s expertise to proffer any opinion in this area is minimal at best,
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and certainly msufficient to rcfute Dr. Fn'm’s well-supported opinion.\ br. Forﬁn has no.
specialized tramming or cerﬁﬁcation n ped‘iatn'c neurosurgery or child neurology, and her
{raining in pediatric ophthalmology is limted to a two- or four—WCek rotation while 1n
medical school. R3.247-R4.2. Dr. Forlin’s knowledge about the retinal hemorrbages
present in any given case depends entirely upon the description provided by the
ophthalmologist, and is, therefore, Limited to the quality of that description. R4.118, 120.
R Due to CMH’s failure to follow the AAP’s 2007 guidelines requiring photographs or
annotated drawings, R4.170-71, R7.54, the quality of the information Dr. Fortin relied
upon contains intractable deficits. The written description as provided by Dr. Yoon 1s itself
inherently unreliable and differs significantly from the descriptions provided. by all the
other ophthalmologists. Facts supra p.22. |
Drs. Fortin and Yoon’s opinions were themselves vague and equivocal. Dr. Fortin
claimed that she ﬁﬂed out medical cxplahql‘ions for the retinal hcmdnhages, but failed io
specify which conditions were given consideration m Yohan's case. R4.57-58. She claimed ‘
that Yohan’s retinal hemorrhageé were consistent with an “a/d” force R4.58, but did not
- describe what that meant or on what authority she was basing this conclusion. She then
changed course and stated she was not providing an opinion as to what mechanism caused
the retinal hemorrhaging, R4.204-06. Df. Yoon’s tral testimony was even more crratic, and
certain portions were struck by the court for deviating from his sworn deposition tcsﬁmony.
R6.248-R7.2. Nonetheless, Dr. Yoon confirmed that the cause of retinal hemorrhages
cannot be deduced from  the type, location, shape, or appearance of the hemorrhages,
R7.72, 76, 118, and that intracranial bleeding can cause retinal hemorrhages, R7.77. Dr.
Yoon was in no position to dispule or undermine the opinion of Dr. Frim given that he
had virtually no familiarity with BEH and did not know what impact BEH would have on
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blood in the retinal space. R7.39-41. Finally, neither Dr. Yoon nor Dr. Fortin could
identify any difference between the retinal hemorrhaging present in Yohan and the retinal
fmdings in Dr. Piatt’s case study. R4.177-80, R7.113-14, 126.

3. The Fxperi Medical Opinions, When Evaluated Propexly, Do Not Sustain a
Finding of Abusive Causation.

Though it is the province ol the trier of fact to assess the credibility of expert
witnesses when they reach different conclusions, there is an expectation that the contlict
will be resolved by evaluating the relative merits of the experts and their opimons. LaSalle
Bank, N.A. v. G’HCA Dev't Corp., 384 TI. App. 3d 806, 828'(lst Dist. 2008). An expert’s
opini(m caonot be based upon mere speculation, supposition, or possibility, and 1'hc.
opinion is only as valid as the reasons for the opinion. Soto v. Gaytan, 313 Ill. App. 3d 137,
146-47 (2d Dist. 2000). Examination of the trial court’s ruling reveals, ﬁowever, thiat the
cowrt below failed to engage in a meaningful evaluation of the experts’ credibility or the
relative qualityr and strength of their Opinjons. Ther Parents’ e).(pcrtsr offered medically
certain non-abuse exlﬁlanaﬁons as to arcas of medicine in which.they arc each ermunent and
renowned experts. The physicians testifying for the State as to an “inflicted trauma” theory,
. In contrast,- speculated about the possiblc mechanisms causing the alleged injuries, see
supra pp.35-58, md were sorely lacking in the relevant areas of expertise.

It is notable that all of the physicians claiming .to‘ have m.l.cd out medical
explanations for Yohan's syrptoms—Drs. Wamwrlght, Yoon, Fortin, and Jamcki—are
aﬁi]iated' with the very mstituttion CMH, that failled to conduct a contrast venogram,
R8.170-71, failed to check for l_hrombosis in the cortical veins, R8.169, falled to perform a
thrombophilia blood work-up, E8.162, failed to take photographs of the retinas, R7.50-52,

failed to test for a vitamin D deficienicy, R4.188-91, and failed to screen [or an elevation m
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parathyroid hormbne, R4.194-96. Based on such an objectively deficient evaluation, it 1s
puzzling how thosle doctors were then able to rule out plausible medical explanations.
Furthermore, the CMH physicians testifying for the State and the GAL oflered testimbny
that deviated from their deposition testimony, was internally inconsistent, and was beyond
the scopes of their expertise.

The single critique the court offered as to any of me experts—faulting Dr. Fram for
‘not considering a potential fracture when making a neurosurgical di-agnosis—is indicative
not Qf a deficiency in Dr. Frim’s opmion but of the error in logic undergirding the court’s
entire ru]mg The courL’s unsubstantiated assumption that there must have been a
connection between Yohan’s head-related findings and the suspected fracture to his femur
has no basis in evidence, law, or reason. The trial court’s dismissal of Dr. Frim’s opinion,
' thercfore, was improper and its expectation that the Parents’ experts acknowledge a link
Be‘wveén the bone findings and the mtracrgnial/retinal- ﬁndings fajléd to recognize the
superior credentials and highly-specialized expertise Qf Drs. Frim, Barnes, and Suilivan. .

B. The Law Does Not Permit a Court to Make a Finding of Abuse Absent Some
Evidence of an Abusive Action Toward the Child.

The Juvenile Court Act defines child abuse as occurring when a persbn responsible
for the minor’s welfare “inflicts, causes to be inflicted, or allows to be inflicted upon such
minor physical injury, by other than accidéntal means.” 705 TLCS 405/2-3. In this case,
there was no cﬁdcﬁce submitted at the adjudicalory hearing that any of Yohan's presumed
injuries werc caused by non-accidentally inflicted trauma. See supra pp.55-56.  For this
reason aloné, the trial court’s finding of abusc:{vvas legally erroneous. Additionally, it is
apparent from the ruling that the trial c;ourt did not think there was evidence that Yohan’s

only caretakers—Teresa G. and K.S.—had perpetrated any abuse. As addressed infra,
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pp.71-72, the trial court was “unable . . . tol determine from the evidence who the
perpetrator of thuis abuse was.” E10.217. "This inability dertved directly from the court’s
finding that Yohan’s only ;:arctakcrs, Teresa G. and K.S., were: |

[L]oving and responsible parents. They spend as much time as they can

with both of their children and have done so since the births of Marika and

Yohan. They nurture them, play with them, read to them, and care for

them 1t every way. One or both of the parents have attended every medical

appointment. Marika, who was more than 2 % years old when this case

came in, has never had any issues or problems with her care. Prior to June

ol 2011, the same can be said for Yohan. £10.215.

These findings were based not only on the cvidence of their exemplary parenting
provided by.the witnesses, but upon the trial court’s own observations of Teresa G. and
K.S. as parents during the many days of proceediqgs at which Yohan Wﬁs preséﬁt.

* The Parents have already explained the court’s inédrrect assumﬁli_ons about the
“constellation of imjunies.” The “cénstellation of parents” (ie., more than one) allowed hirm
1o reach an abuse conclusion without finding an abuser. Insight into why the tial court felt
pressed to make [indings of abuse despite its clear qonvicﬁoﬁ that neither of Yohan’s
parcnts was a likely perpetrator of abuse, and there was no identification -of an abusive
action causing Yohan’s injuries, may be found in comments the court made before the

adjudicatoﬁ hearing: “if [Yohan’s condition being the result of inflicted abuse] is not the
case, then the parents'havc been hormibly mustreated . . . . I they did not abuse their
children, then they have been mistreated in this case, and there’s no doubt about it.” R220
Dismussing the State’s Petitions would have ellectively acknoﬁlcdgcd that the allegations of
abuse were misplaced and l‘hal-' these “loving and responsible” parents had, indeed; been
hombly mistreated. The trial court’s mability to identify a perpetrator strongly suggests that
the finding of abuse by a “person responsible” for the children cannot be sustained as

nothing m the volurminous record points to either Teresa or K.S. as a suspect for abuse, let
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alone as person who would inflict an injury on their son, and there existed no evidence

whatsoever of a non-accidental injury.
. CONTRARY TO THE CONTENTION OF THE GAL, THE LAW DOES

NOT REQUIRE THE TRIAL COURT TO IDENTIFY A PERPETRATOR

OF ABUSE WHEN IT IS UNABLE TO DO SO.

While acknowledging that upon a finding of abuse, the ]ﬁvenile Court Act merely
requires the tial court to “specify, to the extent possible, the acts or omissions or both of
each parent, guardian, or legal custodian that form the basis of the court’s finding,” 705
11.CS 405/2—20 {emphasis supplied), the GAL nonethgless contends that the court in his
case was subject to a special obligation to identify fhe perpetrator(s:) despite no obligation
being contained m the statute. (.}ALBr. 33, 37. In making this clajm, however, the GAL.
fails to identify any legal authonty estab}ishﬁlg such an obligation.

| The two cases cited by the GAL, Iz re J.B., 332 TIl. App. 3d 316 (1st Dist. 2002)
and I re A.M., 996 TIl. App. 3d 752 (Ist Dist. 1998), arc clearly iriapposite to a situation in
- which a court has been unable to identfy a perpetrator. In J.B., this Court held the tnal
court had not abused its discretion by naming the faﬂler of J.B.’s hall-sibling as the
perpetrator of J.B.’s sexual abuse. J.B., 332 Il. App. 3d at 321. In A.M., this Court held
that the trial court had not abused its discretion when it declined to idcrﬁjfy a non-party as
the perpetrator of abuse. AM, 296 1lI. App. 3d at 757. The GAL cited no case supﬁorling
the proposition that a trial court’s inability to idénljfy a pcrpeirator can be deemed an
abuse of discretion. The absence of such case law is consistent with the plain language of
.ﬂle statute creating no obligation to identily a perpetrator.

The GAL attempts to buttress its claim by arguing that “[t|he preponderance of the

evidence overwhelmingly favors naming Teresa G. and/or K.S.- as perpetrators of abuse.”

GAL Br. 36. Even if true, however, this claim does nothing to advance the GAL's position.
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The 'stalut_'e directs the court to identify, if able, the acts or omissions “of each” parent,

providing no support for the type of plurality identification suggested by the GAL here.

Moreover, l’ilf: existence of a “preponderance” of the evidence is msufficient for this Court

to hold that the lower court abused its disérelion, for an “abuse of discretion” ﬁndingr

requires a ruling that is arbitrary and unreasonable. In re Alexds H., 401 Ill. App. 3d 543,

560 (Ist Dist. 2010). Finally, the GAL’s claim that “the best interests of Marika and Y-ohan

require the identification of a perpetrator,” GAL Br. 36, rings hollow in the absence of any

reference to or application of the statute’s best interests factors, 705 TLCS 405/1-3(4.05):

Morcover, even if it were in the bests interests of the children to identily an ,abuser; that

~would nol overcome the absence of cﬁdence enabling a -court to make such a

-determination. Indeed, the GAL is equally tinable to point to an abuser. For these reasons,

the GAL is unable to éstab]ish that the trial court abused its discretion i not identifying a

perpetrator and not sper;il"ying cither parent as a perpetrafor. .

IV. THE RECORD AMPLY SUPPORTS THE TRIAL COURT'S FINDINGS
THAT THE PARENTS ARE “FIT, WILLING, AND ABLE” TO CARE. FOR
THEIR CHILDREN AND THAT IT WAS (AND IS) IN THE CHILDREN’S
BEST INTERESTS TO RETURN HOME.

The GAL asserts that the final dispositional order returming the children home
under an Order of Protective Supel%vision is contrary to the manifest weight of the evidence
because the parents allegedly failed tolengagc m “meaningful therapy.” GAL Br. at 44,
ating In re M.W., 386 Hl 3d 186, 195 (1st Dist. 2008). On that basis alone, he requests
that this Court overturn the juvenile court’s findings that the parents are “able” to care for
the children and l'haf it was in the children’s best interests to be returned to their care. He

further asks that this Court direct that the children be taken from their parents once again

so that DCFS can return them to some unspecified form of aliemnative care.
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The GAL acknowledges that the juvenile court’s dispositional orders are cnu'ﬂegi 1.0'
greal deference, GAL DBr. 37—38. Hc_rdoes not dispute that the Parents were compliant and
completed all of the service requests of DCFS, including the therapy requirements. Jd. at\
41. He does not claim that the Parents’ therapists, Drs. Helen and Robert Evans (who hold
Ph.Ds. in clinical psychology and social work, respectively, and who each have 30-40 years
rof experience, Facts supra pp.45, 48) lack expertise in assessing, evaluating, and treating
DCFS-nvolved [amilies. Nor does the GAL dispute that Yohan and Mén'ka respond well
to their parents’ care, or claim that there have been any incidents of concem rcgardiﬁg’
maltreatment of the children since the contested incidents giving rise to the filing of the
Petitions for Adjudication of Wardship.

In the coniext of this case, the GAL’s attacks on ﬂm juvenile court’s findings are
particularly mispla-ced. Unlike the difficulty the trial court expeﬁenced mn a§sessing the
complex medical cvidence before it in the adjudicatory heaning, £10.215, the mal court did
not so much as hint that the record at the dispositional hearing presented any close call.
That ruling was based on the tesﬁmony of three witnesses (two expert therapists and the
DCFS caseworker), numerous prior assessments and reﬁorts, the favorable DCFS
recommendations, and the court’s (;wn observations of the Parents over a period of fifteen
months of legal proccedings. Indeed, while the GAL assails the lindings of the juvenile
court that the Parents’ therapy was not “meaningful” or “cffective,” not a single bit of
evidence supports the GAL’s position that the children should not be returncd to their

parents due to this alleged defiat in the ﬂlerapy.' Moreover, the GAL presented no
evidence supp-oning the conclusion that “meaningful therapy” cannot and did not occur

here due to the Parents’ steadlast assertions of their innocence of the abuse allegations.
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Despite the lack of cw\/i"dcntiary support {or the CAL’S position, the GAL insists that
the Parents must “acknowledge their child Yohan is abused.” GAL Br. at 41-42 (stating
that “by failing to acknowledge that Yoban was a vichm of abuse fhc non-perpetrating
parent cannot [ully protect Yohan from the pcfpelra{jng parent,” citing no authority in
support of this proposition). Even more troubling than the lack of evidentiary support for
his position is the GAL’s apparent lack of concern with the implications his own -bosiﬁon
has as to the unassailable legal right of the Parents to maintain their innocence throughout -
an appellate process, and to contest the adjudicatory hearing finding of abuse by means of a
cross-appeal here. Application of l’hcr GAL’s “acknowledge the abusg” position would
require the Parents to forfeit their appeal ﬁghts in order to secure return of their children. |

Nor does it seem to trouble the: GAL that his position has some diran_Latic
implications [or olher fundamental constitutional nghts the Parents possess, beyond the
right to appeal the juvenile court’s abuse finding. The GAL insists that the Parents need to
change their thoughts or opinions about the c#uscs underlymg their son’s medical findings.
GAL Br. 42 (the “therapists canmot fully assist the non-perpetrating parcnt with slrategies to
protect Yohan [rom future abuse whel; the parents are in denzal that the abuse occurred”

' {emphasts suppﬁed)). That the Parents’ beliefs about their child’s r;lcdical history are
consistent with the opmions of ﬂ]fee leading medical specialists at preeminent university
hospital_s does not give the GAL any pause iIn referring to them as “i denial” such that
they need to change their views in order to have their family life restored. But parents have
fundamental First, Ninth and Fourtcenth Amendment rights to hold beliefs about their
children’s medical conditions, to agrec with certain experts and disagree with others, and to
share their beliefs by expressing them to service providers and in a courtroom. U.S. Const.

amend. 1; see, e.g, Brandenburg v. Ohio, 395 U.S. 444 (1969) (holding that a person’s
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speech may only be restricted 1f 1t 15 "directed to inciting or produ;:ing imninent lawless
action, and 1s likely to incite or produce such éction”); Moore v. City of East Cleveland,
431 U.S. 494, 499 (1977) {citing litany of cases on family integﬁty and privacy i)rolccted by
the‘ Constitution).

To msist thﬁt the Parents must “acknowledge” or acquiesce to the truth of a trial
court’s non-final findings of fact in order to be deemed to have had “meaningful therapy”
smacks of a mofe ‘totalitarian approach to mind-control than an accepted precept of the
Illinois or American legal system. Itrwould be more than a 1ilﬂc unforﬁmate were this Court
to hold that these college-educated, immigrant parcnts, who came to the United States -
believing “it’s the land of oﬁportunity. The land of justice, freedom and justice,” R9.224,
and who are deeply rehgious, Facts supra pp.46-41, should be declared “unable” to care for
their children due solely to their persistent belief in their owni innocence of wrongdoing.

Foﬁmately, l'heu;’is no support in the Juvenile Court Act, sec 705 ILCS 405/1-1
and 1-3(4.05) (defining best interests factors), the rulcs governing DCFS, or Hlinois
" jurisprudence to support the GAL’s contention that an acknowledgement of abusc is a per
se requirement for thérapy to be considered meaningful. Indeed, the GAL’S posilibn that
_thﬁ Parents can be deemmed “unable” to care for their children as a result of not having
engaged in “meaningful therapy” is predicated on a misreading of case law in which parents
failled to make actual progress in therapy. To be sure, where there has been an adjudi(;aﬁon
of abuse or neglect, more than rote compliance with a service plan 1s required. However,
the cases thé GAL cites as illustrative of its “acknowledge the abuse” requiremcnt actually
support the conclusion that the Parents in this case, Teresa and K.S., have more than met

the minimum requisite showing as to their parenting abilities and progress in therapy.
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The GAL first cites /i re M. W., 386 Ill. App. 3d at 186, for the requirement that a
ﬁarent must show sufficient progress in therapy. In MW,-it' was undisputed that the
mother’s older child DJ. had mulﬁple severe and observable injuries, that the mother Lon
B. gave false explanations for the mjuries and lied t(;‘o the police, that her paramdur had
pled gulty to aggravated baitery [or burming the child and inserting a I;Iunger 'into his
rectum, and that D.J. had been diagnosed as a battered child and a victim of child sex
abuse, repetiive child physica} abuse, and medical neglect. /d. at 187-89. Morcover, the
mother had a mental health diagnosis that “cast doubt on her ability to become an
independent, self-functioning person” who did not “repeat a pattern of selecting an abusive
- partner and prioritizling] that relationship above protectiﬁg her child.” Id. A psychological
- evaluation recommended that she have two to three vears of therapy. fd. A later report
found she had “Hrrﬁtcd awareness of the dynamics of the relatonship wath D.J ;’s abuser”
and ﬂlat “due to the deeply rooted nature of her vulnerability and anxiety concerning her -
own childhood,” she might ﬁot make sufficient timely progress in therapy to meet M.W.’s
needs. Id._ at 193. Her attendance in therapy at the time of the dispositional hearing was
mconsistent. Jd. at 194.

The appellate court in{ M.W. overturnéd the trial court’s finding that Lori B. had
made sullicient progress and was “able” to care for her children for several reasons: she
was still being assessed for domestic violence sefw;ices, she had just been referred to a more
experienced therapist, the evaluations the court received stated she necded to “fully ‘deal
with her own history of trauma,” and that she had a personality disc;rder. Id at 199.

The differences between the Parents in this case and the mother in M. W, could not
be more stark. In just about every respe(.:t, Teresa and K.S. have demonstrated l‘hey have

fulfilled all the reasonable expectations one can have for parents. There 1s no history of
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prior mistreatment of any child. They acted promptly to cafe for the children. They
accepted services willingly and cooperatéd fully. They had no assessed mental illnesses or
mental deficiencies. They had not hed to anyone. They completed all tasks set before
them. They bechaved in a calm éﬁd patient manner with their children and they
demonsirated ability to provide consistent res:,ponsiblé care for them. Aﬁd unlike all the
cases cited by the GAL, their own therapists considered their therapy meaningful, effecave,
and. complete.

Other cases the GAL cites for the proposition that the Parents’ therapy was not
‘mea{rﬁngful due to a failure to acknowledge Yohan was abused actually stand for no. such
thing. In In re LI, 306 Ill. App. 3d 748 (3rd Dist. 1999), the appellate coul;t expressly’
held that mother/foster mother Loreaca F.’s Filth Amendment rights were violated by an
order that required her io admit she was responsible for causing _hef ward’s death. In that
case, Loreaca’s biological chﬂdren told police that Loreaca had slapped and “whupped”
the ward on the day he died because he “po.oped on himself.” Id at 750. There were also
29 separate incidenits of scarring on the child’s body. Zd. The court adjudicated Lorcaca F.
responsible for excessive corporal punishment and concluded the child had died at her
hands. J/d. The report the court received included a psychologiéal finding of a “high level of
maladjustment.” Jd. at 751. Loreana F. appealed a permancncy goal of termination of
parental rights, challenging the DCFS service plan_ that stated she must “acknowledge
respoﬁsibiliiy for the maltreatment of the child in her care.” Id.

The appellate court concluded that there is a “very fine but important diétincl‘ion”
between terminating a parent’s rights based on a refusal to waive a right against self-
mermination and doing 50 Based on a parent’s failure to comply with an order -for
meaningful therapy. Jd. at 753 (citations omitted). While it recognized tﬁat merglpy without
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“Incriminating disclosure may be meffective” and may “huri the respondent’s chances ol
regaining ber children,” this holding was an observation about the therapeutic process, not
a legal rule that disclosures are an essential prerequisite for “eflective” therapy. Indeed, the
appelléte court held that requiring a specific admission violated the mother’s rights under
the Fifth Amendment, and it remanded the case for a new permanency heanng without .
considering whether the- evidence of lack of _progress toward ;"emm home was contrary to
the manifest weight of the evidence.
L.F. was adopted and its application clarified by the Tlinois Supreme Court in I re
AW, 231 111. 2d 92 (2008). In that case, the father, Eugene, had been previously indicated
twice for sexual abuse of AW.’s sibﬁng, and both he and A.W.’s mother had previously
been adjudicated unfit, indings that had been affirmed on appeal. J/d. at 97. In the sibling’s
case, Fugene had been ordered to complete sex 0ffcnder_coun$eljng. In lhe‘adjudicatory
hearing concerning A.W., Eugenc was barre(i from contesting the sexual abuse ﬁn(iings as
~ to her sibling and the juvenile court found that Eugenc had not “ox_fercomc the fmding of
unfitness” that arose from the sibling’s case. At the dispositional hearing, the juvenile court
(unlike here) found that the father had made “rimimal i)rogress because [inter aha} he
' faﬂed to athnd regularly . . . and had been discharged for ‘being uncooperative.” He bad
been encouraged to return to therapy even if he did not admit any sexual offenses.” I& at
98. The Illinois Supreme Couit held that Eugcﬁe @s barred by collateral estoppel from
reﬁlting the prior sexugi abuse deter@nation and it upheld the neglcct and unfitmess
findings as to A W. Id. at 102-05. Eugene assert_ed the discharge from sex offender therapy
for his refusal to admit his past [adjudicated and affirmed] offenses violated his Fifth

" Amendment rights. /d. at 105.
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Reviewing and aﬂirmmg the holding of L. F, the Illinois Supreme Court i A. W.
allirmed that a tnial court may order effective therapy but may .not compel counscling or
therapy thelt requires a parent to admit to committing a crime. Id. at 106-107. The Court
eoted that ﬂ’lc father in A.W., however, had not cstablished the abscnce ol treatment
programs not requiring an admission ol abuse. Given that there was ample support in the
evidentiary record for the conclusion that Kugene had not received therapy amy
professional would endorse as “meaningful” or ellective, the Illinois Supreme Court’s
decision in A. W. reinforces that conelpsion that even for an court-identified perpetrator of
" abuse; who had been found “unfit” in a related case, there is no per se rule that an
admission  or acknov;vledgement ‘of abuse is neccssary for therapy to be deemed

meaningful” or “effective.” Rather, the delermination of whether therapy has been
sufficient turns on the specific evidence as to the parents’ progress n therapy, as reported
by their treating professionals, and the totality of the other evidence before the trial court.

CONCLUSION

For all of the'foregojng reasons, Parents-Appellecs/ Cross—Appellaﬁts respectfuily
request that this Court enter an order reversing the ﬁnding_of the lower court that Yohan
and Marika were abused and neglected and remanding the case fer immediate dismissal.
In the alternative, Parents-Appellees/Cross-Appellants request that this Court enter an-
order finding that the lower court’s inability to identify a perpelrator was not an abuse of its
discretion and that the lower court’s finding that the Parents were fit, willing, and able to
care for their children was not contrary to tlie manufest Weight of the evidence.

Respectiully s1\1bmitted,
TERESA G. and K.S.

By:
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Reviewing and aflirming the holding of L., the Illinois Supreme Court in A W,
affirmed that a mal court may order effective therapy but may not compel counseling of
therépy that requires a parent to admit to commitiing a crime. fd. at 106-107. The Coﬁrt
noled that the father in A.W., however, had not established the absence of treatment
programs not requiring an admissién of abuse. Given that there was ample support in the
evidentiary reéord for the conclusion that Euge_ne‘ had | not received therapy amy
' professional would endorse as “meaningful” or effective, the Illinois Supreme Court’s
decision in A. W, reinforces lh.ﬁ conclusion that even for an court-identified perpf;lrator of
abuse, who had been found “unfit” 111 a related case, there is no per sc rule that an
admission 01'"‘ ackn.owledgemcnt of abusc 1s neces;sary for therapy to be ' deemed
“meaningful” or “effective.” ‘Rather, the determination of whether therapy has been
suflicient turns on the specific evidence as to the parents’ progress in therapy, as rcported
by thcir treating professionals, and thé totality of the other evidence before the trial court.

CONCLUSION

For all of the foregoing reasons, Parents-Appellees/Cross-Appellants rcspectl:"ully,
request that tlns Court enter an order reversing the finding of the lower court that Yohan
- and Marika were abused and neglected and rerﬁanding the case for immediate &isnxissal.
In the alternative, Parents-Appellees/Cross-Appellants request that this Court enter an
order finding that the lower court’s il-labih'l,y to 1dentify a perpetrator was not an abusc of its
discretion and that the lower court’s finding that the Parents were fit, willing, and able to

care for their children was not contraty to the manifest weight of the evidence.
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Melissa L. Staas

Diane L. Redleaf

FAMILY DEFENSE CENTER
70 East Lake Street, Suite 1100
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Dated: April 23, 2013
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Court’s Exhibit 2
Kl 11JA512-3
August 1, 2012

Adjudication Ruling

This has been an extremely dlfﬁcult case for me to decide. Besides the civilian witnesses, { have
heard testimony from eleven expert medical witnesses from various specialties. I listened to
their testimony and took notes. I have reviewed those notes and also read the transcripts of each
of the eleven expert witnesses. 1 made notes again as 1 read those transcripts. T have re-read
those notes a number of times before arriving at a decision. I have carefully considered all
arguments of counsel, each of whom has done an incredible amount of excellent work in this
case. And I have made a decision based on the evidence which I will explain at this time.

According to the evidence, mother and father-are loving and responsible parents, They spend as
much time as they can with both of their children and have done so since the births of Marika
and Yohan. They nurture them, play with them, read to them, and care for them in every way.
One or both of the parents have attended every medical appointment. Marika, who was more
than 2 1 years old when this case eame in, has never had any issues or problems with her care.
Prior to June of 2011, the same can be said for Yohan. '

On June 5, 2011, Yohan was five weeks old. His parents called their pediatrician when Yohan
vomited after acting unusually fussy and irritable that day. They reported and testified that
Yohan previously experienced staring episodes and incidents of a high pitched scream. A
pediatrician told them over the phone not to go to the emergency Toom unless certain symptoms
occurred which apparently did not. However the parents made an appointment with their
pediatrician for the next morning and brought Yohan in at that time. He was having clinical

_seizures and was immediately taken to the emergency room at Children’s Memorial Hospital,

- where he was examined and treated.  He was given medication to control the seizures. CT scans,
MRI’s and x-rays were taken. Vanous tests were rug.

To summarize the State and GAL’s }ev1dence, Yohan was diagnosed with what I would

characterize as three separate injuries. 1) a left distal femur metaphyseal corner fracture; 2)

subdural and intracranial bleeding with ischemia to both sides of his brain resulting in seizures;

and 3) bilateral retinal hemorrhages, too many to count. The opinion of the State and GAL’s -

expert witnesses, those of which had an opinion, was that these injuries were most hkely caused

by non-accidental inflicted tranma. . L}L!L/l—/

The parents presented the testlmony of four of their own medical experts, who in summ:
opined as follows: 1) that there was no fracture of the left knee, but that the im
most consistent witha condjtion called rickets, 2) that the bleeding in the mino

Al
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= Court’s Exhibit 1 .
Kl 11JA512-3
August 1,2012

connected to the brain. Further, that seizures can result by this blood irritating the surface of the
brain. Three of the experts called by the parents were of the opinion, therefore, that Yohan did
not suffer inflicted trauma, but that he suffered from varions medical conditions.

. In my opinion, the most critical determination in this case revolves around the minor’s left knee.
Drs. Janicki, Nicholas and Fortin diagnosed the minor with a fracture. Drs. Sullivan and Barnes
testified that they saw no evidence of fracture, but that the imaging evidence was consistent with
rickets. In analyzing these two poﬁiﬁons, all parties agree that the existence of periosteal
reaction in a later x-ray would be evidence of healing that would confirm the didgnosis of a
fracture, In looking at the same imaging studies, the former group found periosteal reaction in
the Jusie 23™ imaging, while the latter two did not. Both sides agreed that rickets would display
on an imaging study as'a bowed or cuppinhg or fraying appearance at the ends of the bones. Dr.
Nicholas did not find that on the imaging she reviewed, while Dr. Barnes did. Testimony
regarding whether a fracture of this type in an infant this young would cause noticeable pain also
differed between experts. - .

However, one thing that the sides dad agree on was that the condition of rickets could be
confirmed or diagnosed through a scnes of blood tests, including alkaline phosphate, calcmm
phosphorus and parathyroid honnqne tests. Some of these confirmatory blood tests were done at
Children’s Memorial and the results’r-‘werc in the normal range, which indicates that the minot did
not have the condition. No test result confirmed a diagnosis of rickets. Yohan’s vitamin D level
was found to be low, which the parents argued was an indication of rickets. However, alow
vitamin D level has been found to be common in breast fed babies, which Yohan was, and is not,
in and of itself, diagnostic of rickets. Accordingly, I find that the evidence has proven that
Yohan K‘ suffered a fracture ofithe left distal femur and did not have the medical condition of
rickets. I further find that said fracture has not been explained in any manner consistent with
accident and as such must have beed an inflicted non-accidental injury.

Moving on to the issues surrounding the blood in the minor’s brain and the retinal hemorrhages,
the parents’ expert witnesses have offered opinions that these findings are consistent with
medical causes more likely than injuries that were the result of non-accidental frauma. The
testimony of Dr. Mack is quite compellmg in that regard. As an expert in pediatric hematology,
he testified to the following tests performed to determine whether there was a plausible bleeding
abnormality which could explain the constellation of findings in this case: complete blood
count; coagulation factors; factors 7, 8, 9 and 11; platelet function analysis; thrombin time test;
fibrogin level. All results were norivial. His conclusions were that the minor did not suffer from
any clotting disorder or bleeding disorder. Ile found no hematological reason for bleeding in
Yohan’s brain. o

Dr. Frimp, in support of his opinion tﬁat the minor’s condition was more likely caused by a
precipitous delivery which caused bleeding to an infant with BEH, testified that the existence of

A2 | 2 CP i‘.‘:aﬁ;'g”%;
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bocan Court’s Exhibit 1
KW 11JA512-3
August 1, 2012

fracture or trauma elsewhere on the system was not relevant to his diagnosis. The court agrees
with the expert witnesses called by the State and the GAL that evidence of trauma elsewhere on
the body of this infant is very relevant. It is the so-called “constellation of findings” in this case
that is most indicative of abuse. The parents have offered separate non-abuse explanations for
the series of conditions found to exi%:t in Yohan Kijii} on June 6, 2011.

Perhaps one could be persuaded that birth trauma and BEH are responsible for Yohan’s

- intracranial bleeding, without any other medical findings. Perhaps one could be persuaded that
blood from a benign bleed flowed into the minor’s eyes, causing retinal hemorthages too many
to count five weeks after birth, without any other medical findings. Perhaps one could be
persuaded that despite the existence of blood tests non-indicative of rickets, that the imaging is
unclear enough as to whether periosteal reaction exists to prevent the finding of a fracture, absent
any other medical findings. But forthe court to conchide that all three of these infrequent fo rare
conditions came together at the sam'é time to explain this minor’s condition is not reasonable. It
is, therefore, more likely than not that Yohan K- suffered non-accidental inflicted trauma in

this case.

‘Which leads me to conclude that thé{State has proven by a preponderanéc of the evidence that
Yohan Kl suffered physical abuse. Accordingly the State has also proven neglect injurious
environment and abuse substantlal rlsk of injury as to both Yohan and Marika, who suffered no

abuse or injury.

I am unable, however, to determine-;ﬁom the evidence who the perpetrator of this abuse was.
Therefore, I make no finding as to q;.?erpemmr.

CP~-Catendar 97
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Adjudication Order = e {Rev. 11/06/63) CCIP 8610 A

STATE OF ILLINOIS *
8 ‘
CQENTY OF COOK & 4600
ﬂ‘ " v ®
J IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

BEPARTMENT OF JUVENILE JUSTICE AND CHILD PROTECTION
CHILD PROTECTION BIVISION

IN THE INTEREST OF '
/(// /iﬁ fh e AIvASTL
A/ |
. ' Minox(s)
ADJUDICATION ORDER
(705 TLCS 405/2-21)

This cause, coming to be heard on the Petition for the Adjudication of Wardship alleging the above named minor is
_abused, peglected, or dependent. The Court, having jurisdiction of the matter and parties, having heard evidence, and
being fally advised in the premises, FINDS that the minor is:
7218 - _
Ld 1. pot abused, neglected, or depenﬁent?a's defined in 405/2-3 or 405/2-4 of the Juvenile Court Act.

,g 2. ahnsed or negiected as defined in 495:’2—3 of the Javenile Court Act in that condect toward the minor
7119 violates: -

- - B 5

7109 L1 405/2-3(1Ma) lack of care ,
7110 ,B/ 405/2-3(1¥b) injuricus envimnmept
7111 B 405/2-3(1)(c} drug exposed infant '

7141 L2 405/2-3(1)(d)  minor, wnder age 14, left without supervision for an unreas naﬁeﬁrﬁ‘a@’@g )

7112 B} 465/2-3(2)())  physical abuse ' : JUDGE BERNARD .. SARLEY-2023
71138 405/2-3(2)(i)  substantial risk/physical injury ‘ :

7114 L) 405/2-32)(Gi)) sexual abuse AG 01 202
7115 L) 405/2-3(2)(iv) torture _ DOROTHY BROWN

CLERK OF THE CIRCUIT cObRT
OF ¢ 001( GOUNTY, 1 ‘

DEPUTY CLERK
lf—m o '_.;' ST T

716 Ll 405/2-32)(v)  excessive corporal p_linishm_ent

becanse oG & Rl

and e abuse or negiect of the minor

Ld s not the result of abuse or negiect_ inflicted by a parent, guardian, or Jegal custodian of the minor.
-OR- : _
Ld is the result of abuse or neglect inflicted by a:

L3 parent LI geardian B legal costodian of the minor g
7148 7149 7150

RE 3. dependent as defined in Section 405/2-4 of the Juvenile Court Act hecause the minor is under 18 and:
7147 o » -

7126 L3 a. is without 2 parent, guardian, or legal custedian; or

7121 %& is withont proper care because of the physical or mental disability of the parent, guardian, or custodian;

DOROTHY BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILLINOTS™ “ pq_ (ol



. _ s (Rev. 11/06/03) CCJP 0610 B

No. _ f/ JA ST1 2

7122 Ld ¢. is without proper medical or other remedial care recognized under State Iaw or other care necessary
. for his or her well being through no fault, neglect, or !ack of concern by his/ber parenis, guardian or
custedian; - .

7123 L1 d. has a parent, gaard;an, or legal custt}dlan who with good cause wishes to be relieved of all residual
parental rights ‘and responsxbllmes, guardianship, or custody, and who desires the appointment of 2
gaardian of the person with power to consent to the adeption of the minor under Scction 2-29.

7140 L é. findings reserved pursuant to 405/2-20.

ITISHERERY ORDERED that:

i ~A. The petition is dismissed; or
8001 :

E’ B. The dispositional hearing will be held

L} instanter;

| Kbefere this Court on S0/ 4{0 ' , L2 R, at > S < a.m}‘p.m.
' -/ p ' -

" 4798
Ll C. An investigation shall be made anti'--é"l} report prepared by : and
4113 '
. submitted to this Court on or before detailing the minor’s

physical and mental history, family situation and background, and other kelpful information.

W D The225 Order of Protection entered against _
on . - » , is incorporated herein.

¢

. The statutory requirement to hold the dispositional hearing within thirty days is waived with the consent of

all the parties. A ’ ) ,
'E/ F. Case is set for hearing on /f /,2 2 R ﬂf/} - ,at ?r:f@ © o amfpam. for:
: e ' '
4200 L} Progress Report 4596 [1 Permanency Hearing 4591 L1 Judicial Determination
4390 ,@’ Statas ' 4359 a Complction of Adoption 4490 L] Other
4896 L} Termination 4190 [ Disposition

Before the: 43915 Judge 4392 L1 Hearing Officer

DATED: ?[ [ | ENTERED: //%/ 20273

77 JUDGE & JUDGE’S NO.

Ad .
L L DOROTHY BROWN, CLERK OF THE CIRCUIT OF COOK COUNTY, ILLINOIS ¢4 - 4} o?- {
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,&' 4608

STATE OF ILLINOIS |
COUNTY OF COOX )

x‘x

SE .

IN THE CIRCUIT{COURT OF COOK COUNTY, ILLINQIS
DEPARTMENT OF JUVENILE JUSTICE AND CHILD PROTECTION
CHILD PROTECTION DIVISION

IN¥ THE INTEREST OF

/A ST3

Minnr(s)

ADJUPICATION ORDER
(705 ILCS 405/2-21)

This cause, coming te be heard on the Petztmn for the Ad}ud:catiem of Wardship alleging the above named minor is
abused, neglected, or dependent. The Court, having jurisdiction of the matter amd parties, having heard evidence, and
being fully advised in the premises, FINDS that the minor is:

7219
LY 1. not abused, neglected, or dependent as deﬁned in 40512-3 or 405/2-4 of the Juvenile Court Act.

A abused or neolected as def ned in 485/2-3 of the Juvenile Court Act in that mrEuNﬁEa& %egg}r
15 violates: + <" AT JUDGE, BERNARD J. SRLEY- 20{3
7100 01 4052-3(1)(a) lack of care . _ A6 U1 2012
7118 E/ 405/2-3(1)(b) injuricus enviromment : ' '
. ) . DOROTHY BROWHN f |
7111 U1 405/2-3(1)(c)  drug exposed infant CLERK OF THE é:é%%w :i:La
7141 [d 403]2-3(1}((1) miinor, utider age 14, left without supervision for an unreas @iﬁi’!ﬂiﬁﬁ?&.ﬁ.ﬁ e\
7!12ﬁ 405/2-3(2)(i) physical abuse ' \ ,

73 3 405/2-3(2)(5i)  substantial risk/physical injury
7114 [ 40572-3(2} (D sexual abuse -

7115 A 405/2-3(2)(iv) torture

7116 LI 405/2-3(2)(v)  excessive corporal pumshment

because 28 614&9‘47‘74-1 MW&M #1- W
Arvsersdt L, 20,2 and adtrnched Aere £o

and the abuse or neglect of the minor _‘ -

L1 isnot the result of abuse or neglect inflicted by a parent, gnardian, or legal custodian of the minor.
-OR- o
0 is the result of abuse or neglect inflicted by a:

02 parent {3 puardian a legal custodian of the minor
7148 7149 T154

(! 3. dependent as defined in Section 405/2-4 of the Juvenile Court Act because the miner is under 18 and:
7147 f

7128 EAB is withnnt'a parent, é;"imrdian, or legal custodian; or

7121 (X b. is without proper care because of the phys;cal or mental disability of the parent, guardian, or custodian;

* . ° DOROTHY BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILIFNOHE 3 I pardels
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7122 K3 ¢, i without proper medica) or other remedial care recognized under State law or other care pecessary
for his or her well being through no fault, neglect, or lack of concern by bis/her parents, guardizn or

castodian;
7123 L1 d. has a parent, guardian, or legal custodian who with good cause wishes to be relieved of all residual
paréntakrights.and respousibilities, guardianship, or custody, and who desires the appointment ofa’

guardian of the pérson with pewer to consent to the adoption of the minor under Section 2-29.

7146 L4 . findings reserved pursnant to 405/2-20.

IT IS HEREBY ORDERED that:

3 A. The petiti(_}h is dismissed; or
8401 ' '

E B. The dispositional hearing will be he’fd

Cl instanter;

o Mbefere ¢his Court on & ﬂﬁ : _ S 28/2 , af ?"‘ i 2.m pa.
4798 : ‘ ‘ 4 ! o

I C. Ap investigation shall be made and a report prepared by : - " and
4119

submitted to this Court on or i}efore detailing the minor’s
~ physical and mental history, family sitaation and background, and ﬂther helpfui mformaimn '

N | D. The 2-25 Ovrder of Protection entered against _
on _ » , is incorporated Eeréin.

H - E. The statutory reqmrement to hold the dispositional kearing within thirty days is waived with the consent of

ali the pg?fxei_ . ‘ |
,E/ ¥. Case is set for hearing on. é’ /p?f : . LA //2 ?*’ 3' @ @p . for:
4290 U} Progress Report  45%0 D Permanency Hearing 4601 [ Judicial Determination
4394 ﬁ Status 4359 El Completion of Adoption 4490 U (jﬂier
4830 LE Termination 4796 Eﬂ Disposition

Before the: 4391 H Judge 4392 Hearing Officer

DATED: F. /- /2 ~ ENTERED: /% HO033

A7 / JUDGE JUDGE’S NO.

DOROTHY BROWN, CLERK OF THE CIRCUIT OF COOK COUNTY, ILLINOIS f q- ?J‘ §
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THIS CROSS APPEAL INVOLVES A QUESTION OF CHILD CUSTODY, -
ADOPTION,
TERMINATION OF PARENTAL RIGHTS, OR OTHER MAT TERﬁ
AFFECTING THE BEST INTERESTS OF A CHILD -
No. 1-12-3472

P

P
E\ai'
} v

iy 1

o
i

CROSS APPEAL TO THE APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT

o d

FROM THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
JUVENILE JUSTICE & CHILD PROTECTION DEPARTMENT
CHILD PROTECTION DIVISION

In the Interest of: Marika K- & Yohan KR,
Minors-Respundeni_&AppeHansts, _

(People of the State of Ei!mam No. 11 JA 512, 11 JA 513
Pemmnerg : '

: Judge Bernard Sarley
g S o1

R ‘
Fathier-Respondent-Appellee, Cross Appeliant,

Teresa G{g.

)
}
}
)
V. : , )
3 )
)
)
)
- )

Mother»Re%;pmdent -Appellee, Cross Appellant) )

NOTICE OF CROSS APPEAL

Father-Respondent-Appellee, Cross Appellant, K- S R
cross appeals to the Appellate Court of Iliinois for the First District from the following

order entered in the Circuit Court of Cook County, Child Protection Division:

| Court to which appeal is taken: Appelate Court of Ilinois, First Judicial
District. S

2. Name of appeiiant address, dﬂd ielephone nmnbe; to which notices shall
' be sent:

Kl S—

C/o Ellen Domph

53 W. Jackson Blvd.

Suite 1544

Chicago, 1L 60604

312-922-2525

LI
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3. Name, address, and telephone number of trial attomey:
' Ellen Domph '
53 W. Jackson Blvd.
Suite 1544 .
Chicago, 1L 60604
312-922-2525

4. Nature of order appealed from: Finai order of October 30, 2012, which
includes adjudicatory order of August 1, 2012

5. Date of judgrent being appealed: October 30, 2012

6. Thisis a i:imelj cross appeal taken pursuant 1o Supféme Court of Hllinots
Rule 303(a)(3) related to & notice of appeal filed by the Office of the '
Public Guardian on November 29, 2012 & received on December 3, 2012

By this cross appeal, KUl SAENEEREEN ks the Appellate Court 1o reverse the
adjudicatory order of August 1, 2012, entered as a final order on October 30, 2012 of
Judge Bernard Sarley, Cook County Ciruit Court, Child Protection Division finding
physical abuse, neglect injurious:énvironment and abuise substantial risk of mjury, or for
such other and further relief as the' Appellate Court may deem proper.

i

enR. Domph -
Kiran Survanarayana

Ellen R. Domph

53 West Jackson Boulevard
Suite 1544 '

Chicago, lilinois 60604
312-922-2525



THIS CROSS APPEAL INVOLVES A QUESTION OF CHILD CUSTODY,
ADOPTION,
TERMINATION OF PARENTAL RIGHTS, OR OTHER MATTERS
AFFECTING THE BEST INTERESTS OF A CHILD
No. 1-12-3472.

CROSS APPEAL TO THE APPELLATE COURT OF ILL}N(HS
FIRST JUDICIAL DISTRICT

FROM THE CIRCUIT COURT OF COOK COUNTY, ILLINGIS
JUVENILE JUSTICE & CHILD PROTECTION DEPAR’ FMENT
CHILD ’PROTF CTION DIVISION

In the Interest of: Marika Kyll} & Yohan K—,} _‘

Father-Respondent-Appeliee, Lmss Appe%lam

Teresa GND,
Me)iher-}{espﬂndml Appellee, Cross Appe%lani}

Minors-Eespondents-Appellants, }
) .
{People of the State of Iilinois, ) No. 11 JA 512,11 JA 513
Petitioner, 3 '
}
V. ) Judge Bernard Sarley
) 91
KR 5 s . )
}
}
)
)

NOTICE OF CROSS APPEAL

Mother-Respondent-Appeliee, Cross Appeliant, TN G NN, o055
appeals to the Appellate Court of Tllinois for the First District from the following ordet
entered in the Circuit Court of Cook County, Child Protection Division:

i Court to which appeal is teker: Appeﬁate Court of Dinois, Frrst Judicial
District. '
2. Name of appellant , address, and telephone number to which notices shall
be sent:
Teresa GYiiile

- Cl/o Ellen Domph
33 W, Jackson Blvd.
Suite 1544
Chicago, IL 60604
312-922-2525
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3. Name, address, and telephone number of trial atlomey:
Ellen Domph ' '
53 W. Jackson Blvd.
Suite 1544
Chicago, [L 60604
312-922-252%
4. Nature of order appealed from: Final order of October 30, 2012, which
includes adjudicatory order of August 1, 2012

5. Date of judgment being appealed: October 30, 2012

6. This 1§ a timely Cross appeal taken pursuant (o Supreme Court of Hlinois
Rule 303(a)(3) related to a notice of appeal filed by the Office of the
Public Guardian on Noverber 29, 2012 & reccived on December 3, 2012

By this cross appeal, Teresa Gl asks the Appellate Court to reverse the adjudicatory
order of August 1, 2012, entered as a final order on October 30, 2042 of Judge Bernard
Sarley, Cack County Cirenit Court, Child Protection Division finding physical abuse,
neglect injurious environment and abuse substantial #isk of injury, or for such other and

further relief as the Appellate Court inay deem proper.

-

_,(""

A
“EHlen R. Domph
" Attarney for Teresa Gracias

o

M

Ellen R. Domph
53 West Jackson Boulevard
Suite 1544

" Chicage, Hlinois 60604
312-922-2525 '

- All



GLOSSARY OF MEDICAL TERMINOLOGY

Arachnoid Membrane
A thin, web-like membrane that lies just below the thick dural membrane. R8.19-20 (Dr. Frim);
R5.112 (Dr. Barnes}.

Benign External Hydrocephalus (“BEH”)

Benign external hydrocephalus a condition impacting the amount of space between the brain and
the arachnoid membrane—called the subarachnoid space, which is filled with cerebral spinal fhuid.
BEH exists when a child has an excessive amount ol cerebral spinal fluid, which then causes the
subarachmoid space to exceed. the normal measurements. R8.8-9 (Dr. Frim);  R2.150 (Dr.
Wainwright). Other terms used for this condition include “benign extracerebral collections,”
“benign external collections.” R5.51, 94 (Dr. Barnes). ’

Cerebral Spinal Fluid (“CSF”) _
A fluid found m the central nervous system lhat cushions the brain and spinal column, and
continually turns over throughout the day. R8.8, 193 (Dr. Frim).

Congenital Rickets

Congenital rickets, also called neonatal rickets, occurs when the mother has a vitamin D deficiency
that 1s then passed on to the fetus, causing the deficiency to be present ini a newborn infant from
the time of birth. R5.49 (Dr. Bames); R6.8 (Dr. Sullivan). See infra for definition of “rickets.”

Craniotabes

Craniotabes is an abnormality often found in infants with congenital rickets and is identified
through insufficient bone thickness and irregularities in the suture bones of the skull, which
represents incomplete bone formation. R5.102-03, 106 (Dr. Barnes); Barnes Report, £14.8.

Dural Membrane
A thick membrane liming the 1n51de of the sku]l bone. R8.19 (Dr. Frim}

Extra-Axial
Outside of the brain. R8.48 (Dr. an)
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Fundus Exam
In a fundus exam, drops are used to dilate the paticnt’s pupils so that an ophthalmoscope can
visualize the back of the eye, including the rctina. R6.223-24, R7.48 (Dr. Yoon).

Hematoma .
Blood clot or bleed. R8.7 (Dr. Frim).

Ischemia
Inadequate blood flow to the brain. R2 126 (Dr. Wainwright).

Lesion
Area of abnormality. R7.182 (Dr Nlcholas)

Macular Fold
An injwy to the retina marked by an: elevallon or fold of the retina mstead of being flat against the
eye. R7.76 (Dr. Yoon). :

Penosteal Reaction

Periosteumn is the tissue that wraps around the bone and builds new layers of bone. When there
has been a fracture, the bone will bleed undemcath the periosteurn, which will then Lift up and
generate ncw bone from that position. On an x-ray, this 'perio\siteal rcaction will appear within seven
to fourtcen days of a fracture as a light onionskin-ike layer on ecither side of the darker mature
bone. R6.27-28, 30-31 (Dr. Sullivan).

Posterior
Anatomical reference meaning back; as relating to the head, posterior means bottom or back part
of the hcad. R5.113 (Dr. Barnes); R8.120 (Dr. Burrowes).

 Restricted Diffusion :

. Restricted diffusion is visualized on a brain imaging scan as areas of white brightness, which can be
seen in the presence of inadequate oxygen, inadequate blood flow (also called - “ischemia”), or
seizures. R2.126, 198, R3.14 (Dr. Wainwright); R5.124-26 (Dr. Barncs).
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Retinoschesis
Injury to the retina marked by separation of the retinal layers. R7.70 (Dr. Yoon).

Rickets

Also referred to as rachitic bone disease, rickets is a mineralization deficiency in growing bones
leading to inadequate bone formation. R3.147 (Dr. Janicki); R5.48-49 (Dr. Barnes); R6.27 (Dr.
Sullivan); R4.85 (Dr. Fortin). The most common cause of rickets is vitamin D deficiency, and the
most common cause of rickets in an infant of Yohan’s age is a vitamin D deficiency passed from
the mother in utero (Ze., “congenital rickets”). R4.85 (Dr. Fortin); R5.107 (Dr. Barnes).

N

Subarachnoid

" Below the arachnoid membrane. The subarachnoid space is filled with the cerebral spinal fluid
and the arachnoid membrane scrves as the boundary for that fluid. In relation to the brain, the
subarachnoid hemorrhage is a bleed located in the space between ihe brain and the arachnoid
membrane. R8.8 (Dr. Frim). The subarachnoid space continues to the structures of the eye,
mcluding the optic nerve and the reliha. R8.27 (Dr. Frim).

Subdural - : . ,

Below the dural membrane. A subdural hematoma is located below the dural and above the
arachnoid membrane. Under normal circumstances, there is nothing separating the dural and
arachnoid membranes. R8.7, 19-20 (Dr. Frum); R5.1 12 (Dr. Barﬂe_s).

Venous Thrombosis :
Clotting in the vein. Venous thrombosis can occur in either the smus veins (which are the larger
veins) or the cortical veins (which are the smaller veins). R5.93, R5.179 (Dr. Barnes).
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